[CAPTION]

VERIFIED PETITION FOR PERMISSION TO FILE A BELATED NOTICE OF APPEAL

PURSUANT TO POST-CONVICTION RULE 2

The Defendant, by counsel, respectfully requests this Court for permission to file a belated notice

of appeal pursuant to Post-Conviction Rule 2. In support of the Petition, the Defendant states the

following:

On [insert date], the Defendant was convicted of [insert offense(s)] after a [PICK ONE:
guilty plea or trial].

On [insert date], the Defendant was sentenced to [insert sentence].

The Defendant did not file a timely Notice of Appeal due to no fault of his own. [Insert
specific reasons for failure to file a Notice of Appeal. For instance, the Defendant was
never advised of his right to appeal the sentence resulting from an open guilty plea OR
the trial court failed to appoint pauper counsel in a timely manner after the Defendant
made his desire to appeal known].

The Defendant has been diligent in requesting permission to file a belated notice of
appeal. [Insert facts supporting the Defendant’s diligence. For instance, as soon as the
Defendant learned of his right to appeal the open sentence resulting from his guilty plea,
the Defendant filed this Petition].

The Defendant has the right to appeal his conviction and sentence in this case. I.C. 35-38-
4-1 specifies a Defendant can appeal “as a matter of right from any judgment in a
criminal action.” Article VII, Section 6 of the Indiana Constitution provides “an absolute

right to one appeal.” Due Process as guaranteed by the United States Constitution



requires a Defendant have effective counsel on his first appeal as of right. See Evitts v.
Lucey, 469 U.S. 387, 394, 402, 105 S.Ct. 830, 839, 83 L.Ed.2d 821 (1985). Post-
Conviction Rule 2 expressly allows a defendant to litigate an appeal, even after the
appeal becomes belated.

6. The period of delay in filing the Notice does not prejudice the parties, is not an undue
delay, and does not evidence sleeping upon one’s rights.

WHEREFORE, the Defendant, by counsel, respectfully requests this Court to schedule a hearing

on the Defendant’s Request, grant the Defendant permission to file a Belated Notice of Appeal, allow the

Defendant’s appeal to proceed in a timely fashion, and for all other relief just and proper in the premises.

(Signature)

VERIFICATION

Under penalty of perjury, the foregoing representations are true and accurate to the best of my

knowledge and belief.

(Attorney Signature)



NOTE

Attaching an Affidavit of your client stating when he first learned of his right to appeal and why he did
not file earlier may help to assure that the Court does not find that your client failed to file with due
diligence.
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Kelly v. State, 625 N.E.2d 1278 (Ind.Ct.App. 1993) (after examining the delay and the Defendant's
familiarity with legal system, the court determined that 18 year delay between the Defendant's last actions
and the filing for permission to file belated praecipe showed failure to exercise necessary diligence under
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Collins v. State, 817 N.E.2d 230 (Ind. 2004) (when a defendant has been misinformed about his right to
appeal a sentence from an open guilty plea, the proper procedure is for the defendant to file a belated
appeal pursuant to Post-Conviction Rule 2). See also Salazar v. State, 854 N.E.2d 1180 (Ind.Ct.App.
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Baysinger v. State, 835 N.E.2d 223 (Ind.Ct.App. 2005) (the Defendant, who pled guilty in 2001, acted
with diligence, when he filed his Request to file a Belated Notice of Appeal within months of learning of
his right to appeal his sentence).

Roberts v. State, 854 N.E.2d 1177 (Ind.Ct.App. 2006) (although failure to file timely notice of appeal was
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post-conviction relief petition).
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