[CAPTION]

MOTION TO SUPPRESS IDENTIFICATION EVIDENCE


The Defendant, by counsel, respectfully requests this Court to suppress any out-of-court identification of himself on [insert date], and any subsequent in-court identification.  In support of the Motion, the Defendant states the following:

1.
On or about [insert date], the police employed a "one-on-one show up" identification procedure, during which the complaining witness allegedly identified the Defendant as her perpetrator, which was so impermissibly suggestive and conducive to irreparable mistaken identification that the Defendant  was denied due process of law.  Because of this due process violation, evidence of the pretrial identification is inadmissible.  It has long been recognized in the Indiana courts that a one-on-one show-up procedure is "necessarily inherently suggestive."  Hubble v. State, 754 N.E.2d 884, 892 (Ind. 2001).

2.
The conduct of the police officers present during the one-on-one show up was such as to improperly suggest the identification of the Defendant as the perpetrator of the offense.  "The practice of showing suspects singularly to persons for the purposes of identification and not as part of a line-up, has been widely condemned."  Stovall v. Denno, 388 U.S. 293, 302 (1967).

3.
The alleged identification took place at a time when the Defendant was in the custody of law enforcement and a proper, more reliable witness-suspect confrontation was possible, i.e. a line-up or photo array.  See Wethington v. State, 560 N.E.2d 496 (Ind. 1990)

4.
Prior to the confrontation, the Defendant was not advised by the law enforcement officers that he had a right to have an attorney present during such confrontation.  U.S. v. Wade, 388 U.S. 218 (1967); Gilbert v. California, 388 U.S. 263 (1967) (establishes the right to counsel at pre-trial, post-indictment identification);  Batchelor v. State, 189 Ind. 69, 125 N.E. 773 (1920) (unlike the federal Sixth Amendment right to counsel, the right to counsel secured by Art. 1 §13 of the Indiana Constitution attaches at an earlier stage than indictment or information).

5.
The Defendant was not represented by counsel nor was counsel present at the confrontation.  Hatcher v. State, 414 N.E.2d 561 (Ind. 1981).

6.
The identification of the Defendant at the confrontation was made in violation of his constitutional rights under the Sixth and Fourteenth Amendments to the Constitution of the United States and Art. 1, Section 13 of the Indiana Constitution.

7.
Further, any in-court identification of the Defendant is inadmissible as there is a very substantial likelihood of irreparable misidentification based upon the following non-exclusive factors:  the victim carried a picture of the Defendant’s mugshot as it appeared in the newspaper for well over a year, the original show-up tainted the accuracy of the victim's memory,  and because the victim now has had ample opportunity to view the Defendant in the original suppression hearing, jury trial, and at least five (5) more publications of his mugshot in the local newspaper.

WHEREFORE, the Defendant requests that this Court enter an Order suppressing:


A.
Any and all evidence relating to the pre-trial identification of the Defendant by witnesses who were involved in the improper pre-trial identification procedures; and


B.
Any in-court identification of the Defendant by witnesses who were involved in the improper pre-trial identification procedures inasmuch as such identification is the product of the improper pre-trial identification, unless the State shows by clear and convincing evidence that the in-court identification is not tainted and there is an independent source for the in-court identification.
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