MOTION TO DISMISS

COMES NOW [name], by counsel, and respectfully requests this Court to dismiss the Information in this cause.  In support of this Motion, [name] states:

1. The arbitrary delay between the filing of the Information and the arrest of the Defendant violates the Defendant’s right to a speedy trial under the Sixth Amendment to the United States Constitution.
2. The Defendant has standing and requests this dismissal pursuant to Indiana Code 35-34-1-4(a)(8) and (a)(9).

3. On February 24, 1998, an Information was filed charging the Defendant with four (4) counts of Theft, Class D Felonies, with said offenses alleged to have occurred on or before October 1997.
4. Subsequently, the Court found probable cause and issued a warrant for the arrest of the Defendant to the Randolph County Sheriff on February 26, 1998.

5. The Defendant was not arrested and the warrant not served for these offenses in this matter until the 29th day of November, 2005 – a delay of eight (8) years and one (1) month since the alleged offenses occurred and a delay of seven (7) years and nine (9) months since the warrant was issued.
6. The arbitrary delay between the alleged offenses, the filing of the Information, and the ultimate arrest of the Defendant in this matter has caused substantial prejudice to the Defendant in contravention of his constitutional and statutory rights.

WHEREFORE[name], by counsel, requests that the Information in this cause be dismissed with prejudice pursuant to the United States and Indiana Constitutions and I.C. 35-34-1-4(a)(8) and (9); and for all other relief proper in the premises.







Respectfully submitted,








________________________________

MEMORANDUM OF LAW

Pursuant to C.R. 3, [name] now files a Memorandum of Law in Support of his Motion to Dismiss.


The Sixth Amendment right to a speedy trial protects persons accused of crimes from unreasonable delays.  Although the C.R. 4 clock does not begin before a defendant is arrested, our courts have indicated a willingness to critically analyze the conduct of both the State and the Defendant in determining whether the Sixth Amendment right to a speedy trial has been violated.  Harrell v State, 614 N.E.2d 959 (Ind. Ct. App. 1993).   In particular, violations of the right to a speedy trial have been expressly extended to a delay between charging and arrest, Stewart v. State, 354 N.E.2d 749 (Ind. Ct. App. 1976), whereupon the Courts will apply a balancing test as posited in Barker v. Wingo.  Barker, 407 U.S. 514, 92 S.Ct. 2182, 33 L.Ed.2d 101 (1972).  The test applied involves an examination of (1) the length of the delay; (2) the assertion of the right to a speedy trial by the defendant; (3) the reasons for the delay; and (4) prejudice to the defense.  Id., 33 L.Ed.2d at 145.  None of the four (4) factors identified are either a necessary or sufficient condition to the finding of a deprivation of the right to a speedy trial; rather, they are related factors and must be considered together with any such other circumstances as may be relevant.  Id., 407 U.S. at 533, 92 S.Ct. at 2193.

In addition, the length of the delay, while being one of the Barker factors, may even switch the burden of proof to the State to prove a lack of prejudice.   “Simply to trigger a speedy trial analysis, an accused must allege that the interval between accusation and trial has crossed the threshold dividing ordinary from presumptively prejudicial delay.”  Doggett v. United States, 505 U.S. 647, 651-52, 112 S.Ct. 2686, 2690, 120 L.Ed.2d 520 (1992) (emphasis added).  Our state courts have recognized that there is a presumptively prejudicial delay when the delay is in excess of the statute of limitations; and when the delay is presumptively prejudicial, the burden switches to the State to show that there is no prejudice.  Kristek v. State, 535 N.E.2d 144 (Ind. Ct. App. 1989); see also, Douglas v. State, 517 N.E.2d 116 (Ind. Ct. App. 1987).
 In the matter at hand, [name] was arrested more than three (3) years after the statute of limitations for these alleged offenses.  I.C. 35-41-4-2(a)(1).  [name] has been presumptively prejudiced as a result of this arbitrary and unreasonable delay.


As such, [name] respectfully requests that the Court conduct a hearing as to the allegations contained in his Motion to Dismiss whereupon the State of Indiana should be required to offer evidence to overcome the presumption of prejudice that was caused by the delay between the filing of the Information and [name]’s arrest.








Respectfully submitted,

