[CAPTION]

OBJECTION TO AMENDMENT TO INFORMATION


The Defendant, by counsel, respectfully objects to the State’s Motion to Leave to Amend Information. In support of the Motion, the Defendant states the following:

1. On [insert date], the State charged the Defendant with [insert offense(s)].

2. This Court has set the omnibus date as [insert date].

3. Pursuant to Ind. Code 35-34-1-5(b), the State could have amended the Information in matters of substance or form at any time up to [thirty (30) days for felony charges OR fifteen (15) days for misdemeanor charges] before the omnibus date.  However, after this date, pursuant to Ind. Code 35-34-1-5(c), the State must ask for leave to amend the Information in respect to any defect, imperfection, or omission in form, which does not affect the substantial rights of the defendant.  

4. The additional charges added to the Information are not an amendment of form, but rather an amendment that prejudices the substantial rights of the Defendant.  The additional charges change the Defendant’s theory.  

5. An amendment after the deadline requires adequate notice and an opportunity to be heard before leave of Court may be obtained to permit the amendment.  Ind. Code 35-34-1-5(d).

WHEREFORE, the Defendant, by counsel, respectfully objects to the State’s

Motion to Leave to Amend Information, and requests this Court to schedule a prompt hearing on the issues and thereafter deny the Motion to Leave to Amend Information.







(Signature)  
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CASEBANK A.5

NOTE: In Fajardo v. State, 859 N.E.2d 1201 (Ind. 2007), the Court held that the State can only file amendments relating to substance within the specified number of days before the omnibus date pursuant Ind. Code 35-34-1-5(b), regardless of whether the amendment prejudiced the Defendant.  However, in the wake of Fajardo, the legislature amended IC 35-34-1-5(b) to allow substantive amendments at any time before the commencement of trial so long as the amendment does not prejudice the substantive rights of a defendant.  
Taylor v. State, 614 N.E.2d 944 (Ind.Ct.App. 1993) (allowing the State to amend information at close of case in chief, after the Defendant established alleged victim was out of State during time of incident, deprived the Defendant of a defense and was erroneous; conviction on this count reversed).

Sides v. State, 693 N.E.2d 1310 (Ind. 1998) (ultimately, question is whether the Defendant had a reasonable opportunity to prepare for and defend against charges; because the Defendant had a reasonable opportunity to prepare for and defend against amended charges, he failed to demonstrate prejudice to his substantial rights resulting from amendment of information on day before trial), abrogated by Fajardo v. State, 859 N.E.2d 1201 (Ind. 2007); see also Davis v. State, 714 N.E.2d 717 (Ind.Ct.App. 1999) (in determining whether substantial rights of Defendant are prejudiced by proposed amendment to information, factors to be considered are availability of defenses, risk of double jeopardy, and danger of misleading Defendant in preparing for trial).  
Ramon v. State, 888 N.E.2d 244 (Ind.Ct.App. 2008) (retroactive application of legislature’s amendment to statue in Fajardo was not an ex post facto law).
Hudson v. State, 462 N.E.2d 1077 (Ind.Ct.App. 2004) (the trial court erred in failing to accord the Defendant adequate notice and right to be heard before amendment of information, as required by IC 35-34-1-5, but error is not reversible because the Defendant was not prejudiced by the change in form rather than substance).

Rainey v. State, 557 N.E.2d 1071 (Ind.Ct.App. 1990)  (information may not be amended to change theory of case or identity of offense charged; if defense under original information would be equally available after amendment is made and accused’s evidence would be equally applicable to information in one form as in another, amendment is one of form and not substance), overruled on other grounds by Seay v. State, 698 N.E.2d 732, 735 (Ind. 1998)

Stanger v. State, 545 N.E.2d 1105 (Ind.Ct.App. 1989) (upon permitting amendment of charging information, the trial court shall, upon the Defendant's motion, order any continuance which may be necessary to accord the Defendant adequate opportunity to prepare a defense; however, here, length of time to prepare was not so inadequate to require a reversal), overruled in part on other grounds by Smith v. State, 689 N.E.2d 1238, 1247 n.11 (Ind. 1997)

Riley v. State, 506 N.E.2d 476 (Ind. 1987) (failure of the Defendant to avail himself of continuance under this section to allow "adequate opportunity to prepare his defense" precluded appellate review of his claim of permitting prejudicial pretrial amendment of information).

Davis v. State, 487 N.E.2d 817 (Ind. 1986) (fundamental error, which would relieve appellant from burden of showing prejudice on appeal, occurs only when it has been established that adequate time was not afforded).

Williams v. State, 735 N.E.2d 785 (Ind. 2000) (where trial court permits late filing of habitual offender charge, Defendant must move for continuance in order to preserve propriety of trial court’s order for appeal, even if Defendant is seeking a speedy trial).  
Wilson v. State, 931 N.E.2d 914 (Ind.Ct.App. 2010) (by failing to request continuance, Defendant waived issue of whether trial court erred in allowing State to amend charging information on the day before his trial was scheduled to begin, although Defendant had requested speedy trial; speedy trial request did not excuse failure to seek continuance); see also Keller v. State, 987 N.E.2d 1099 (Ind.Ct.App. 2013).
Erkins v. State, 13 N.E.3d 400 (Ind. 2014) (amendment to information charging Codefendant and Defendant with conspiracy to commit robbery resulting in serious bodily injury to correctly identify Defendant, rather than Codefendant, as person who performed overt act in surveilling intended victim, was one of form, and not substance, in joint trial).

Shaw v. Wilson, 721 F.3d 908 (7th Cir. 2013) (IAC for failing to raise preserved issue challenging State’s amendment elevating charges from aggravated battery to murder 17 months after omnibus date).

Young v. State, 30 N.E.3d 719 (Ind. 2015) (due process right to fair notice of the charges against them prohibited Defendants from being convicted of attempted aggravated battery by beating because it was not a lesser offense of the charged murder by shooting--it was a completely different offense, based on a completely different “means used” than alleged in the charging informations).

Blythe v. State, 14 N.E.3d 823 (Ind.Ct.App. 2014) (amendment to original information on nine counts of forgery, which had alleged that Defendant “uttered” false ballot petitions, to allege that Defendant “made or uttered” false ballot petitions, was one of form, not substance, and thus allowing amendment after parties had rested did not affect Defendant’s substantial rights to notice and to prepare defense).

Bennett v. State, 5 N.E.3d 498 (Ind.Ct.App. 2014) (time was not of the essence for charged offenses, thus State was permitted to amend charging information to conform to the evidence presented at trial; information charged that violations occurred on or about stated date, amendment requested by the State was not a change to the substance of the charging information, and original information made Defendant sufficiently aware of charges against him, such that amendment of information did not result in prejudice to Defendant’s substantial rights).

