[CAPTION] 

MOTION TO DISMISS (Barred by Prior Prosecution/Double Jeopardy)


The Defendant, by counsel, respectfully requests this Court, pursuant to Ind. Code 35‑34‑1‑4, to dismiss the [indictment/information].  In support of this Motion the Defendant states the following: 


1.
An [indictment/information] was filed on [insert date], charging the Defendant with [insert offense(s)].


2.
The [indictment/information] filed in this cause alleges the commission of the following facts:  [specify facts]


3.
A prosecution in this cause is barred by Ind. Code 35‑41‑4‑3 and Article 1, Sec. 14 of the Indiana Constitution and the Double Jeopardy Clause of the Fifth Amendment to the United States Constitution because the Defendant was previously prosecuted in [insert court] in [insert cause number] for the same acts specified in paragraph two (2), which prosecution resulted in:  [specify reason for termination] 


a.
An acquittal; 



b.
A conviction for the lesser offense of [insert offense];.



c.
A mistrial after jeopardy attached and the Defendant:  [select appropriate statements] 




(1) did not consent to a mistrial; 




(2) objected to the granting of a mistrial; 




(3) did not in any way cause the mistrial; 




(4) there was no manifest necessity existing which justified the termination of the former prosecution; 




(5) the mistrial was caused by the Prosecuting Attorney/State. 



d.
A reversal on insufficient evidence.


4.
Pursuant to Criminal Rule 3, a memorandum stating specifically the grounds for dismissal is filed herewith and incorporated by reference as Exhibit A.


WHEREFORE, the Defendant, by counsel, respectfully requests this Court to dismiss the [indictment/information], and for all other relief just and proper in the premises.




(Signature)
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Tuan Chu v. State, 991 N.E.2d 142 (Ind.Ct.App. 2013) (nonpayment penalties that Department of Revenue had assessed to Defendant for failing to pay taxes were not “punishments” for double jeopardy purposes).
MISTRIAL

Corley v. State, 455 N.E.2d 945 (Ind. 1983) (where no manifest necessity existed for granting motion of prosecutor to take deposition of surprise witness and discharging jury, subsequent trial of the Defendant on same charges violates double jeopardy); see also Domangue v. State, 654 N.E.2d 1 (Ind.Ct.App. 1995); Hall v. State, 722 N.E.2d 1280 (Ind.Ct.App. 2000); Glasscock v. State, 759 N.E.2d 1170 (Ind.Ct.App. 2001). But see Brown v. State, 703 N.E.2d 1010 (Ind. 1998) (requirement that there must be “manifest necessity” for grant of mistrial over Defendant’s objection in order for retrial of Defendant to be permissible for double jeopardy purposes is not to be interpreted literally, and there need be only a high degree of necessity before concluding that mistrial is appropriate).

Brock v. State, 955 N.E.2d 195 (Ind. 2011) (determination of whether State is permitted to retry Defendant after his first trial ended in a mistrial involves a multi-step analysis: the court first considers whether Defendant consented to trial judge’s declaration of a mistrial; if so, then the court considers whether the State goaded him into consenting; and if Defendant did not consent to mistrial, the court considers whether it was justified by “manifest necessity”).
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Calvert v. State, 14 N.E.3d 818 (Ind.Ct.App. 2014) (retrial of Defendant would not violate double jeopardy, even though Defendant alleged prosecutor committed misconduct by making misrepresentations to court regarding Defendant’s enlistment in the Army and the date of a motion for continuance, where conviction was reversed on ground that trial court erred when it tried Defendant in absentia, and prosecutor’s alleged misrepresentations were made before trial and could not be construed as intending to goad Defendant into moving for a mistrial).
