[CAPTION] 

VERIFIED MOTION TO COMPEL DISCOVERY


The Defendant, by counsel, respectfully requests this Court pursuant to Trial Rule 37(A) to Order the State to disclose to the Defendant the information requested in the Defendant's Motion For Discovery.  In support of this Motion, the Defendant states the following:

1. On [insert date], the Defendant filed a Motion for Discovery and served the same on the prosecutor.

2. On [insert date], the Court granted the Defendant's Motion For Discovery, and ordered the discovery provided to the Defendant by [insert date of deadline].

3. The complete set of discovery was not provided to the Defendant in a timely manner.

4. On [insert date], the Defendant made a good faith effort to obtain the requested discovery from the State by writing a letter to the prosecutor, again requesting discovery.  See letter herein referenced and incorporated as Exhibit A.
5. Despite Defendant’s effort to obtain discovery, as of the date of this Motion, the State has failed to provide [choose one: any discovery or all discovery requested (specifically listing the discovery requests to which the State has failed to respond)].  

6. The State has failed to even provide the Defendant with exculpatory evidence, which the State has a constitutional duty to produce even absent a specific request.  U.S. v. Agurs, 427 U.S. 97 (1976); Johnson v. State, 584 N.E.2d 1092 (Ind. 1992) (due process requires the prosecution to turn over exculpatory evidence in its possession throughout preparation for trial and trial itself), cert. denied, 113 S.Ct. 155; Ottinger v. State, 370 N.E.2d 912 (Ind.Ct.App. 1977) (State has a duty to disclose to Defendant any evidence which intends to exculpate him; this duty exists independent of any specific discovery proceedings or court order). 

7. Adequate time has elapsed for response by the Prosecuting Attorney.

8. Only a Motion to Compel the State to respond to the previously filed Request for Discovery, answering each and every paragraph of the Defendant’s Request, will provide the Defendant his rights afforded to him under the Due Process clause of the United States Constitution, the Due Course Clause of the Indiana Constitution, Indiana Rules of Criminal Procedure 21, and Indiana Trial Rule 26.  U.S. CONST., Amend. XIV; IND. CONST., art. 1, § 12.  The State's refusal to comply with discovery orders has created unreasonable delay of these proceedings.


9. The Defendant specifically requests the following:

a.
___________________________________




b.
___________________________________

c. 
___________________________________

10. Pursuant to Trial Rule 37(A)(4), the Court shall, after opportunity for a hearing, require the party whose conduct necessitated the motion to pay reasonable expenses incurred in obtaining the order, including attorney’s fees, unless the court finds the opposition to the motion was substantially justified or that other circumstances made an award of expenses unjust.  Here, the Defendant has incurred attorney fees due to the State’s failure to comply with the Court’s Order on discovery.

11. Any delay in trial caused by the State’s failure to comply with the discovery Order must be attributable to the State for purposes of Criminal Rule 4.  Marshall v. State, 759 N.E.2d 665 (Ind.Ct.App. 2001); Crosby v. State, 597 N.E.2d 984 (Ind.Ct.App. 1992);  Biggs v. State, 546 N.E.2d 1271 (Ind.Ct.App. 1989). 


WHEREFORE, the Defendant, by counsel, respectfully requests this Court to order the State to respond in good faith to the Defendant's Motion For Discovery within ten (10) days and to pay reasonable attorneys fees for the efforts of undersigned counsel in obtaining discovery, and other such relief as the Court deems right and proper under the circumstances. 






(Signature)

VERIFICATION


The undersigned affirms under penalties of perjury that the foregoing representations are true to the best of her knowledge and belief.









(Signature)
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