[CAPTION]

MOTION FOR DISCOVERY OF EVIDENCE REGARDING CO-DEFENDANTS


The Defendant, by counsel, pursuant to the United States and Indiana Constitutions, respectfully requests, that within thirty days, the following information be provided to Defense Counsel:

1. A copy of all written or recorded statements, memoranda, and reports containing statements attributed to the Co-defendants.

2. Disclosure of any oral statements of the Co-defendants.

3. Disclosure of the Co-defendant’s record (including any NCIC reports).

4. Disclosure of any and all consideration or promises of consideration given or offered to the Co-defendants by the prosecutor or other law enforcement officers whether written or oral.  By “consideration”, this request refers to absolutely anything, including, but not limited to: plea offers, grants of immunity, foregoing prosecution for other offenses or more serious offenses, promises of non-prosecution or deferred prosecution or recommendations of any kind.

5. Disclosure of any and all documents provided to the Co-defendants through discovery under their cause numbers.

6. Disclosure of any and all prosecutions, investigations or possible prosecutions pending or which could be brought against the Co-defendants and any probationary, parole or deferred prosecution statues of the Co-defendants.

In support of this motion, the Defendant states:

1. Requests for production of evidence which are reasonably designed to lead to discoverable information and do not seek privileged information are proper.  INDIANA RULE OF CIVIL PROCEDURE 26.

2. The prosecution has a duty to disclose material, exculpatory evidence.  Brady v. Maryland, 373 U.S. 83 (1963). 

3. Criminal records of potential witnesses are discoverable.  Hovis v. State, 455 N.E.2d 577 (Ind. 1983); Rowe v. State, 704 N.E.2d 1104 (Ind.Ct.App. 1999) (reversing because State failed to disclose that one of its star witnesses had been convicted of burglary and theft and was still on probation at time of his testimony).  

4. The State has a duty to disclose deals made with State witnesses.  Giglio v. U.S., 405 U.S. 150 (1972); McBroom v. State, 530 N.E.2d 725, 729 (Ind. 1988).
5. The foregoing requests include any statements or other evidence known not only to the prosecutor but also any investigators.  Reid v. State, 372 N.E.2d 1149, 1154 (Ind.Ct.App. 1978) (“[o]nly by charging the prosecution with knowledge held by the State’s investigators can we be assured that the prosecutor, rather than the police, will be in control of the State’s case”); see also Penley v. State, 734 N.E.2d 287, 289 (Ind.Ct.App. 2000) (“a prosecutor has a duty to learn of any favorable evidence known to others acting on the government’s behalf in the case, and thus is charged with knowledge of potentially exculpatory evidence of which the police are aware”).

6. The Defendant’s requests place an affirmative duty on the State to investigate and disclose the information to the defense.  See Long v. State, 431 N.E.2d 875, 877 (Ind.Ct.App. 1982) (quoting the ABA Standard:

That request imposed the obligation upon the Prosecuting Attorney to make at least reasonable effort to determine the existence [of the requested information] and then make it available [to the Defendant].

Prosecutor’s performance of obligations.

The prosecuting attorney should ensure that a flow of information is maintained between the various investigative personnel and his office sufficient to place within his possession or control all material and information relevant to the accused and the offense charged.”  ABA Standards, Discovery and Procedure Before Trial sect. 2.2(c)(Approved Draft, 1970).

Material held by other governmental personnel.

Upon defense counsel’s request and designation of material or information which would be discoverable if in the possession or control of the prosecuting attorney and which is in the possession or control of other governmental personnel, the prosecuting attorney shall use diligent good faith efforts to cause such material to be made available to defense counsel; and if the prosecuting attorney’s efforts are unsuccessful and such material or other governmental personnel are subject to the jurisdiction of the court, the court shall issue suitable subpoenas or orders to cause such material to be made available to defense counsel.”  ABA Standards Discovery and Procedure Before Trial sect. 2.4 (Approved Draft, 1970).  

In other words, the State may not avoid discovery by deliberately or even negligently failing to inform itself as to its case).


WHEREFORE, the Defendant respectfully requests that the Court issue an order requiring the State of Indiana to disclose the evidence requested and for all other relief just and proper in the premises.








(Signature)

CASE LAW

Bell v. State, 655 N.E.2d 129 (Ind.Ct.App. 1995) (any plea agreement entered into by a State’s witness is relevant even if the agreement does not expressly state that the witness must testify).

Ferguson v. State, 670 N.E.2d 371, n.1 (Ind.Ct.App. 1996) (evidence of any understanding, not just expressed agreements, should be disclosed to the defense).
Wright v. State, 690 N.E.2d 1098 (Ind. 1997) (acknowledging the importance of fully disclosing express plea agreements or understandings between the State and witnesses, even where those agreements are not reduced to writing), implicitly overruled on other grounds recognized by Fuller v. State, 875 N.E.2d 326 (Ind. Ct. App. 2007).
Williams v. State, 714 N.E.2d 644 (Ind. 1999) (it is wholly unreasonable to expect the Defendant to conduct repeated, periodic depositions or inquiries to ensure that agreement has not been made with every witness; rather, prosecutor’s nondisclosure of “deal” with witness is tantamount to its suppression).

Commonwealth v. Strong, 761 A.2d 1167 (Pa. 2000) (a majority of the Pennsylvania Supreme Court held that the State's cooperative relationship with a prosecution witness need not reach the level of a formal agreement for leniency in exchange for testimony in order to trigger the State's obligation to make the relationship known to the defense; the fact that a witness has been encouraged to hope for lenient treatment as a reward for testifying is enough).  But see Rubalcada v. State, 731 N.E.2d 1015 (Ind. 2000) (State’s witness’s expectations, coupled with evidence of a deal after the in-court testimony of the witness, are insufficient to require that a disclosure of possible plea bargain be made).

State v. Bowens, 722 N.E.2d 368 (Ind.Ct.App. 2000) (post-conviction relief was properly granted where prosecution suppressed evidence of agreement between prosecution and the State's key witness).

Deatrick v. State, 181 Ind.App. 469, 392 N.E.2d 498 (1979) (promise by the prosecuting attorney to submit a parole recommendation in behalf of the witness is proper evidence for impeachment).
Guise v. State, 171 Ind.App. 680, 359 N.E.2d 269 (1977) (reversible error for trial judge to prohibit the Defendant from asking a witness if he was being paid to testify).

Standifer v. State, 718 N.E.2d 1107 (Ind. 1999) (Defendant had the right to cross examine one of the State’s witnesses about his status as a parolee and another State’s witness about this status as a confidential informant).

Goodner v. State, 714 N.E.2d 638 (Ind. 1999) (Ind. Professional Conduct Rule 3.8 (d) requires prosecutor to make timely disclosure to defense of all evidence or information known to prosecutor that tends to negate guilt of accused or mitigates offense; characterizing recurring scenario of belated disclosures by prosecutors as “highly problematic,” the Court indicated that continued abuses of this sort may require prophylactic rule requiring reversal; in the meantime, the Court reminded members of the bar and the bench of their obligation under Prof. Cond. R. 8.3 (a) to report such misconduct to the appropriate authorities).  

Whatley v. State, 908 N.E.2d 276 (Ind.Ct.App. 2009) (if there is an existing agreement between the State and one of its witnesses, prosecutor has a duty to reveal it; but the State is not required to disclose a witness’s hope of leniency).
