[CAPTION]

MOTION TO COMPEL STATE TO PRODUCE AND IDENTIFY ALL PHOTOGRAPHS IT INTENDS TO INTRODUCE AT TRIAL


The Defendant, by counsel, respectfully requests this Court to order the State to produce and identify all photographs it intends to introduce into evidence in the trial of this cause.  In support of this Motion, the Defendant states the following:

1. The State has disclosed copies of [insert number] of photographs in its possession to the Defendant.

2. The State has not identified those photographs it intends to introduce into evidence at trial.

3. In order to determine admissibility through stipulation of photographic foundations and/or to settle admissibility objections prior to trial, and thus, to conserve considerable valuable time of the Court, jury and the parties, the Defendant requests that the State disclose and designate those photographs upon which it has settled as its trial evidence.

4. The Defendant merely requests a good faith effort by the State to disclose and designate its trial evidence photographs, and does not seek, by this Motion, to limit additional photographs which the State may determine during the course of trial to be material and of assistance to the finder of fact in understanding the issues in this case.

5. The Defendant requests that the relief sought be ordered promptly to permit compliance by the State and adequate time to examine and stipulate admissibility or to interpose objection, as the case may be.  Timely disclosure of photographs is so vital to a Defendant’s defense and a fair trial that failure of the State to provide such may result in dismissal. Montgomery v. State, 901 N.E.2d 515 (Ind. Ct. App. 2009).  

6. The Defendant further offers to designate all photographs and submit the same to the State for its inspection and to settle stipulated admissibility and/or objections thereto prior to trial under the same non-restrictive limitations.

7. Purpose of pre-trial discovery is to prevent unfair surprise, allowing the defendant sufficient time to prepare his case.  Smith v. State, 609 N.E.2d 1088 (Ind. 1993).  An Order requiring identification of photographs intended to be introduced in trial is consistent with the recognized purpose of pre-trial discovery.

WHEREFORE, the Defendant, by counsel, respectfully requests this Court to order the State to produce and identify all photographs it intends to introduce into evidence in the trial of this cause, and for all other relief just and proper in the premises.








(Signature)
CASE LAW
State v. Montgomery, 901 N.E.2d 515 (Ind.Ct.App. 2009) (State’s pattern of failing to comply with Defendant’s discovery requests in preparing for retrial would justify court’s grant of Defendant’s motion for discharge; among other things, State did not comply with discovery request for photographs in arson case over three years and five months and Defendant’s expert believed that some of the photos were exculpatory, but Defendant was unable to use photos to prepare his defense in time for trial).
Martin v. State, 535 N.E.2d 493 (Ind. 1989) (no error arose from admission of photographs of murder victim which had not been disclosed in pretrial discovery, where State did not intentionally act in bad faith in seeking to admit photographs which it discovered only after trial began).
