[CAPTION]

MOTION TO RELEASE MENTAL HEALTH RECORDS


The Defendant, by counsel, respectfully requests, pursuant to Ind. Code 16-39-2-6(a)(14) and 16-39-2-8 (16-39-3-3), that this Court order the release of mental health records of [name of witness]. In support of this request, the Defendant would show the Court the following:

1. On [insert date], the Defendant was charged with [insert offense(s)].

2. The court may order the release of a patient’s mental health record without the patient’s consent upon the finding, following a hearing under I.C. 16-39-3-1 et. seq, by the preponderance of the evidence that other reasonable means of obtaining the information do not exist and the need for disclosure outweigh the potential harm to the patient.   I.C. § 16-39-3-7.

3. The State’s chief witness is [insert witness name].  The witness’ credibility is a central issue in this case. She spent a significant amount of treatment at a [insert service provider] in [city]. Material information concerning reliability of the statements may be found in her mental health records.

4. The need for disclosure outweighs the potential harm to the witness. The credibility of the witness is a crucial issue in the Defendant’s case because the witness made multiple, contradictory statements during the investigation. Release of the witness’ mental health records is necessary to determine if she suffered from conditions that rendered her unable to testify truthfully, was given medication that rendered her unable to testify truthfully, and/or suffered from an illness that should have rendered her incompetent to testify at trial.  The need for disclosure in this case is high, especially considering the fact that the witness’ testimony was the entire basis of the State’s case.  The disclosure of these records is an essential part of the Defendant’s constitutional right to present a defense under the Sixth Amendment of the U.S. Constitution and Article I, Section 13 of the Indiana Constitution.  

5. The minimal potential harm to the patient is the embarrassment of releasing medical records to the court. Any portion of the mental health records that are admitted as evidence shall be maintained as a confidential court record. I.C. § 16-39-3-10. By limiting the release only to those people whose need for information is the basis of the order, the privacy of this witness will be protected.

6. Other reasonable methods of obtaining the necessary information are not available to the Defendant. The witness was a hostile witness in the Petitioner’s case and the mental health records cannot be released without a court order or the patient’s consent. I.C. 16-39-2-7; 16-39-2-8.  She has refused to respond to written requests that she give consent to examine the relevant records.

7. The Defendant has reason to believe that relevant mental health records for the witness are located at the [service provider address].  That institution has been served with a copy of this request and a subpoena to submit the records to the court on the hearing date. Additional mental health records may be stored at other unknown locations.

8. The witness has been served with a copy of this motion through her counsel. 

WHEREFORE, the Defendant, by counsel, respectfully requests this Court hold a hearing upon his Motion to Release Mental Health Records, thereafter grant the Motion by ordering the release of the mental health records of [witness’ name], and order all other relief just and proper.



(Signature)

NOTE

In addition to or prior to requesting medical records, a Defendant can depose the provider to determine if the provider has material information that may not be subjected to a privilege.  Jorgensen v. State, 574 N.E.2d 915 (Ind. 1991) (if psychologist had information from third party relating to circumstances of homicide, it was not privileged under psychologist-patient privilege, and that it was unclear what, if any, privilege applied to social worker; because the Defendant had adequately designated items she wanted in discovery, i.e., depositions of specific persons, but that she could not adequately show materiality without first finding out what information witnesses had, the court should have allowed some discovery to determine whether witnesses possessed material relevant to defense).
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Friend v. State, 134 N.E.3d 441 (Ind. Ct. App. 2019) (no error in denying discovery request for records from one-on-one sessions C.W. had with a social worker, because this information is privileged and could not be disclosed).
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