[CAPTION]

MOTION TO PRESERVE EVIDENCE (Post-trial)

The Defendant, by counsel, respectfully requests this Court, pursuant to the Due Process Clause of the Fourteenth Amendment to the United States Constitution and Article 1, §12 of the Indiana Constitution, to order the [insert all known investigating law enforcement agencies and the prosecutor’s office], and any other law enforcement agency holding evidence in the above captioned cause to preserve the evidence for possible future testing, inspection or admission into a hearing or trial.  In support of this Motion, the Defendant states the following: 

1. On [insert date], the Defendant was convicted of [insert crime].

2. Central to the conviction was the admission of [insert evidence, such as test results from blood stains, etc].

3. The Defendant intends to pursue an appeal and, if necessary, post-conviction relief which includes an intensive investigation into the evidence held by the State.

4. "Advances in technology may yield potential for exculpation where none previously existed.  The primary goals of the Court when confronted with a request for the use of a particular discovery device are the facilitation of the administration of justice and the promotion of the orderly ascertainment of the truth."   Sewell v. State, 592 N.E.2d 705, 708 (Ind.Ct.App. 1992) (in conjunction with post-conviction relief proceedings, due process concerns entitled the defendant to obtain the State's rape kit for laboratory examination and potential subjection to DNA testing).  

5. The State has a duty to preserve evidence expected to play a significant role in the Defendant's defense. California v. Trombetta, 467 U.S. 479, 104 S.Ct. 2528, 81 L.Ed.2d 413 (1984); See also US v. Bagley, 473 U.S. 667, 105 S.Ct. 3375, 87 L.Ed.2d 841 (1985).  The State may not intentionally destroy even potentially useful evidence.

6. The Defendant has notified that the State that any evidence collected and/or retained by the State may be potentially useful in his case.  See attached letter herein incorporated and referenced as Exhibit A.
7. Thus, destruction of any evidence collected in and/or retained by [insert all known investigating law enforcement agencies and prosecutor’s office], that is related to the above-captioned cause is a violation of the Due Process Clause and Article I, Section 12 of the Indiana Constitution. 



WHEREFORE, the Defendant, by counsel, respectfully requests this Court to order [insert all known investigating law enforcement agencies and the prosecutor’s office], and any other law enforcement agency holding evidence related to the above captioned cause to preserve the evidence for possible future testing, inspection or admission into a hearing or trial, and for all other relief just and proper in the premises.










(Signature)
