[CAPTION]

MOTION TO PRESERVE EVIDENCE (Pre-trial)

The Defendant, by counsel, moves this Court to direct the [insert all known investigating law enforcement agencies and the prosecutor’s office], and any other law enforcement agency involved in this matter to preserve and produce any possible exculpatory evidence, including but not limited to, audio/visual/digital recordings and other tangible evidence that is commonly destroyed after a certain time.  In support of this Motion, the Defendant states the following:

1.
The crime herein is alleged to have been committed on [insert date].

2.
The information in this matter was filed on [insert date].

3.
In reading the information and the probable cause affidavit filed with it, it appears that the action taken by [insert police agency] relative to this offense was initiated on or about [insert date] when [insert explanation of information provided to police].

4.
This information may have been relayed to other law enforcement personnel by persons whose names are not known to the Defendant at this time.

5.
[Insert police agency] may have in its/their possession electronic/digital/taped recordings of these communications, the content of which purportedly provided other law enforcement personnel with a description of the alleged offender, as well as other probable cause to identify and apprehend the Defendant as the offender.

6.
It is further claimed in the probable cause affidavit that [insert explanation].

7.
Counsel believes that [insert police agency] may have in its/their possession electronic/digital/taped recordings of these communications, or written transcriptions of these descriptions or statements the content of which purportedly provided other law enforcement personnel with a description of the alleged offender, as well as other probable cause to identify and apprehend the Defendant as the offender.

8.
Counsel further believes that law enforcement interviewed undisclosed individuals, and that there may be notes identifying these individuals, with their contact information, and may also be substantive information relating to the circumstances claimed by the initial tipster.

9.
Thus, Defendant requests the State preserves and produces:

A.
All written reports, notes, memoranda, maps, drawings or diagrams written, drawn or otherwise prepared by any law enforcement agency or individual, in connection with or pertaining to the investigation of the crimes charged against the Defendant herein.

B.
Any and all reports, laboratory or otherwise, or statements of experts made in connection with this particular case, including results of physical or mental examination and of scientific tests, experiments or comparisons by any agents of the State of Indiana, or private individuals.

C.
Any and all recording or documents that would be related to whether Defendant, the initial caller, or any other suspect that may have been considered to have committed the acts apparently described by the initial caller, 

(1) appeared in a line‑up or show‑up;

(2) been made to speak for identification by witnesses to the said offense;

(3) been fingerprinted;

(4) been photographed;

(5) had specimens of materials taken from under his/her fingernails;

(6) had samples of blood, hair, breath or other materials of his/her body taken which involve an intrusion thereof;

(7) provided specimen of handwriting;

(8) submitted to physical or medical inspection of his/her body; or

(9) had his/her photograph shown to any witness to the alleged crime, and if so, a copy of such photograph and any others shown to any such witness(es).

10.
The Defendant's constitutional right to be provided all evidence favorable to his defense could be irreparably damaged if he were required to ask for the production of these recordings routinely through the regular discovery sequence.

11.
The Defendant is entitled to any and all evidence in possession and control of the State of Indiana, or its agents which may be favorable to the Defendant and material to the issue of guilt or punishment or could reasonably weaken or affect any evidence proposed to be introduced against the Defendant or is relevant to the subject matter of this cause of action, or in any manner may aid this Defendant in the ascertainment of the truth. Brady v. Maryland, 373 U.S. 83, 83 S. Ct. 1194, 10 L.Ed.2d 215 (1963).  Failure to preserve material evidence may result in a reversal or dismissal of a conviction.  Roberson v. State, 766 N.E.2d 1185 (Ind.Ct.App. 2002); Mahrdt v. State, 629 N.E.2d 244 (Ind.Ct.App. 1994).

12.
In the interests of justice, methods of discovery may be used in any sequence and shall not operate to delay any other party's discovery (Indiana Trial Rule 26 (D)).

WHEREFORE, the Defendant by counsel respectfully requests this Court to direct the [insert all known investigating law enforcement agencies and the prosecutor’s office], and any other law enforcement agency involved in this matter to preserve and produce any possible exculpatory evidence, including but not limited to, audio/visual/digital recordings and other tangible evidence that is commonly destroyed after a certain time.










(Signature)

