[CAPTION]

MOTION FOR ORDER COMPELLING Pre-Trial disclosure of 404(b) evidence and purpose


The Defendant, by counsel, respectfully requests that the Court issue an Order requiring the State to disclose with reasonable specificity any evidence of the Defendant’s prior crimes or bad acts, and the purpose for which it is being offered.  In support of this Motion, the Defendant States the following:

1. The Defendant is charged with [insert offense];

2. The Defendant is scheduled to be tried on these charges on [insert date];

3. On [insert date], the Defendant filed, pro-se, a motion for discovery of 404(b) evidence;

4. In discovery from the State, Defendant was given significant documentation of his prior crimes and bad acts, including [insert relevant items such as charging informations, warrants, notices of probations violations, and witness statements], but the State has not yet disclosed its intention to offer any of this evidence at trial, nor has it identified any particular purpose for which it would be admissible;

5. Ind. Evid. R. 404(b) prohibits: “Evidence of other crimes, wrongs, or acts . . . to prove the character of a person in order to show action in conformity therewith.  It may, however, be admissible for other purposes, such as proof of motive, intent, preparation, plan, knowledge, identity, or absence of mistake or accident . . . .”  Further, the rule requires “reasonable notice in advance of trial . . . of the general nature of any such evidence it intends to introduce at trial.”

6. “The purpose of this notice provision [in R. 404(b)] is to reduce surprise and to promote the early resolution of questions of admissibility.”  Jamil Abdul-Musawwir v. State, 674 DN.E.2d 972, 975 (Ind. Ct. App. 1996).

7. Ind. Evid. R. 105 provides “[W]hen evidence which is admissible . . . for one purpose but not admissible . . . for another purpose is admitted, the court, upon request, shall restrict the evidence to its proper scope and admonish the jury accordingly.”

8. Ind. Evid. R. 105 is applicable to evidence of prior crimes or bad acts offered under the admissibility exceptions of Ind. Evid. R. 404(b).  See Wilhelmus v. State, 824 N.E.2d 405, 415-16 (Ind. Ct. App. 2005).  Moreover, it is error to “not admonish[] the jury prior to the admission of the evidence.”  Id. at 415 (emphasis added).

9. Therefore, Defendant is requesting pre-trial disclosure of the State’s intention to offer evidence of his prior crimes and bad acts, with sufficient specificity of the evidence being offered and the purpose for which it is being offered so that a proper consideration of the admissibility of that evidence can be made;

10. Additionally, pre-trial disclosure of the specific evidence of Defendant’s prior crimes and bad acts which the State intends to offer, along with an identification of the specific purpose for which it is being offered is necessary so that the evidence may be limited to its proper scope, and an appropriate admonishment and jury instruction may be submitted to the Court to satisfy the requirements of Ind. Evid. R. 105 (if it is deemed admissible). 

Wherefore, the Defendant, by counsel, requests this Court issue and Order compelling pre-trial disclosure of the evidence of Defendant’s prior crimes and bad acts which the State intends to use, and a declaration of the permissible purpose for which the evidence is being offered.







(signature)

