 SEQ CHAPTER \h \r 1[CAPTION]

MOTION FOR DISCOVERY AND REQUEST FOR RULE 404, 405 and 702 EVIDENCE


The Defendant, by counsel, moves the State of Indiana to produce the following with regard to the above captioned cause of action to-wit:


1. 
The names and last known addresses of persons whom the State of Indiana intends to call as witnesses together with their written statements, recorded or taped statements, video taped statements, memoranda containing substantially verbatim reports of their oral statements and memoranda reporting or summarizing their oral statements, including but not limited to the person referred to as a "confidential informant" in the amended probable cause affidavit.


2.
The names and last known addresses of persons known by the State of Indiana to have knowledge pertinent to this cause of action but who the State of Indiana does not intend to call as witnesses.


3.
Any and all written or recorded statements and the substance of any oral statements made by the accused, or by any other person alleging statements made by the Defendant, regardless of whether the State of Indiana intends to call such persons as a witness or indicates the person is a confidential informant, and a list of witnesses to the making and acknowledgment of such statements.


4. 
Any and all reports or statements of experts or other individuals who conducted any test, experiment, examination, or comparison, made in connection with this particular case, including results of physical or mental examinations and of scientific tests, experiments or comparisons, whether the State intends to use these reports or statements or not.


5.
A statement as to whether the Defendant, or any other person who participated in the alleged crime, was acting directly or indirectly at the investigation, or on the behalf of the State of Indiana, or one of its agents, and if so, state the names and addresses of said individuals.


6.
A statement as to any consideration and benefits incurred or offered, the State of Indiana has given or intends to give any witness, in exchange for his/her testimony, including but not limited to monies paid, a change of prison accommodations and/or work station, or any state action that could reasonably effect the witness' bias, and disclosure of any and all State action its agents actions taken during the time the witness was cooperating.


7.
The names and last known addresses of persons not intended to be called as the State of Indiana's witnesses but who have been questioned or interviewed by the State of Indiana or its agents in preparation of this case, together with their relevant written or recorded statements, including memoranda reporting or summarizing their oral statements and any record of prior criminal convictions.


8.
Grand jury testimony of a witness, once he has testified.  Lockridge v. State, 263 Ind. 678, 338 N.E.2d 275 (1975).

9.
A summary of any statement or conversation made by or engaged in by the Defendant and overheard by any persons known to the State of Indiana and a list of any witnesses who overheard such statements or conversations, together with any and all reports, documents, correspondence and/or videotapes made or received, together with a statement in writing as to whether there has been any electronic surveillance or recordings of conversation to which the Defendant was a party.


10.
A statement as to whether any telephone calls were made by the Defendant following his arrest and whether the calls were taped or overheard by any persons known to the State of Indiana.  If the call was taped, produce the tape recording or if the conversation was overheard, then produce a memorandum of the conversation overheard together with the names and addresses of all persons overhearing such conversation or conversations.


11. 
All phone records, books, papers, records, tapes, documents, photographs, video tapes and other tangible objects and evidence which the State of Indiana may use in the prosecution of this matter or which were obtained from or belonged to the Defendant, or any witness, whether as substantive or demonstrative evidence.


12. 
A record of arrests, criminal convictions and juvenile records which may be used of any witness who may be called by the State of Indiana, including but not limited to, the Defendant.


13.
A record of arrests, criminal convictions and juvenile records which may be used of any witness who is listed on the defense witness list, including but not limited to, the Defendant.


14.
True copies of all written case reports and all other written reports, notes, memoranda, maps, drawings or diagrams, written, drawn or otherwise prepared by the County Sheriff's Department, City Police Department, Indiana State Police Department, the Federal Bureau of Investigation, the County Medical Examiner's Office, and any other law enforcement agency or any private individual in connection with or pertaining to the investigation of the crime charged against the Defendant.

15. 
A list of dates and times that the Defendant appeared in any lineups either in person or in a photo array, the names and addresses of persons who appeared in each of the lineups or photo arrays with the Defendant, the names and addresses of any persons who viewed the lineups or photo array as alleged witnesses or victims and what each of those persons stated regarding identification after viewing the lineups or photo arrays.


16.
A statement as to whether or not the Defendant, any vehicle in which he had an interest or his residence were searched following his arrest either with or without a Search Warrant and, if so, a statement of information contained and the items seized as a result of the search.  In addition, if the search was made pursuant to a Court authorized Search Warrant, produce a copy of the Search Warrant together with a copy of the Return.  Further a statement regarding all areas searched in the investigation of this case, and a statement of information contained and the items seized as a result of the search.  If the search was made by a court authorized search warrant, produce a copy of the warrant together with a copy of the return and a transcription of testimony at the probable cause hearing to obtain the search warrant.  If any search was made by consent, produce a copy of the consent to search form.  With regards to all searches made in connection with this investigation, produce all reports, receipts, inventories, documents, tapes, and other tangible objects and evidence collected, along with a statement concerning where the evidence is currently stored.


17.
A statement in writing by the Prosecuting Attorney that he has or has no information touching upon any matter of law or fact favorable to and/or exculpatory of the Defendant or a written memorandum of such favorable or exculpatory information.


18.
Any and all evidence in the possession or control of the State of Indiana or its agents which may be favorable to the Defendant and material to the issue of guilt or punishment or could reasonably weaken or affect any evidence proposed to be introduced against the Defendant or is relevant to the subject matter or the charge filed herein or which in any manner may aid the Defendant in the ascertainment of the truth.


19.
Any and all demonstrative exhibits prepared by the State, its agents or experts, including but not limited to animations, charts, experiments, maps, reenactments.


20.
Any report by any cellular carrier whose records were obtained to determine the location of where calls originated or were received by the identification of cellular tower sites.


21.
Pursuant to Rule 404 of the Indiana Rules of Evidence, you are requested to state the general nature of any evidence of other crimes, wrongs, or acts of the Defendant or any anticipated defense witness which the State intends to offer for any purpose, and state which exception the State would rely upon as contained in the Indiana Rules of Evidence Rule 404(b), for its admission.  You are also requested to supply the names and last known addresses of all witnesses that may be called to testify as to any evidence of other crimes, wrongs or acts of the Defendant or any defense witness, and specify the other crime, wrong or act to which each witness may be testifying.


22.
Pursuant to Rule 404 of the Indiana Rules of Evidence, you are requested to state the general nature of any evidence of other crimes, wrongs, or acts of any witness which the State may call to testify in this matter for any purpose.


23.
Pursuant to Rule 405 of the Indiana Rules of Evidence you are requested to provide the undersigned with any and all relevant specific instances of conduct to be used by the State in cross examination relative to evidence of character or a trait of character of any person which is material to any of the criminal charges in this cause.


24. 
A copy of any information collected by or in the possession of the Prosecutor or his/her office pertaining to or informing him/her regarding any prospective jurors that might be called to serve in this case.

25.
Disclosure of any opinions, statistics, or studies being offered or relied upon by the 
State’s expert witness, law enforcement officer and/or forensic interviewer expected to testify at trial.   


The disclosure and production shall be made without regard to whether the evidence to be disclosed and produced is deemed admissible at the trial herein.  All responses shall be reasonably supplemented, corrected or amended when additional and/or different information and material becomes available.


(Signature)

NOTE

The Indiana Rule of Evidence 404(b) and 405 requests can be made in a separate motion than the general discovery motion.  However, incorporating the requests into a standard discovery motion will ensure that the requests are filed in each case.  The 404(b) request should include prior bad acts the State intends on using for any witness, not just the Defendant.  Garland v. State, 788 N.E.2d 425 (Ind. 2003) (Indiana Rule of Evidence 404(b) applies to all witness, not just the Defendant).

CASE LAW

State ex rel. Keller v. Criminal Ct. of Marion County, Div. IV, 317 N.E.2d 433 (Ind. 1974) (key to entire principle of discovery in criminal cases is that of reciprocity, balancing of right to discovery on both sides; in absence of strong showing of State interests to the contrary, discovery must be a two-way street; the State may not insist that trials be run as a search for the truth so far as the defense witnesses are concerned, while maintaining poker game secrecy for its own witnesses; the trial court has inherent power to balance discovery privileges between parties).

WTHR-TV, State of Indiana, et al. v. Cline, 693 N.E.2d 1 (Ind. 1998) (1997 amendment to CR 21, in essence, applying the civil rules of discovery to criminal cases, superseded case law that State’s discovery in criminal cases is governed entirely by the trial court’s discretion).

Wiseheart v. State, 491 N.E.2d 985 (Ind. 1986) (discovery requirements must be fairly balanced between the State and the Defendant, in both issuing and in enforcing discovery orders).

Mauricio v. Duckworth, 840 F.2d 454 (7th Cir. 1987) (request for all State’s witnesses includes all possible rebuttal witnesses). 

Burns v. State, 511 N.E.2d 1052 (Ind. 1987) (verbatim witness statements are not protected by work product privilege).  See also Hicks v. State, 544 N.E.2d 500 (Ind. 1989); State ex rel. Crawford v. Superior Ct. of Lake County, 549 N.E.2d 374 (Ind. 1990).

Partlow v. State, 453 N.E.2d 259 (Ind. 1983) (the trial court did not err in ordering the Defendant to provide the prosecutor a summary of testimony of defense witnesses; such a summary is not work product).  But see State ex rel Meyers v. Tippecanoe Superior Court, 438 N.E.2d 989 (Ind. 1982) (Order directing prosecutor to disclose names of witnesses to summarize expected testimony on each element of the charged offense impermissibly burdened the prosecution).

Tyson v. State, 619 N.E.2d 276 (Ind.Ct.App. 1983) (both sides have a continuing obligation to promptly disclose evidence as it is discovered).
Bunch v. State, 964 N.E.2d 274 (Ind.Ct.App. 2012) (State had duty to disclose material preliminary report in ATF expert’s file; the fact that the ATF kept the complete file on its premises and the Defendant did not specifically request the entire file does not mitigate the State's obligation to disclose exculpatory evidence held by its expert). But see Fox v. State, 997 N.E.2d 384 (Ind.Ct.App. 2013) (State had no duty to obtain and disclose additional documents from federal prosecutor regarding statement of responsibility and plea agreements of State’s witness in unrelated federal case where record reflected that the State turned over all relevant documents in its possession to Defendant).
Fairbanks v. State, 119 N.E.3d 564 (Ind. 2019) (In Defendant's trial on charges related to the killing of his infant child by smothering her with a pillow, the trial court did not err in allowing the State to introduce evidence that he had previously used a pillow to muffle a baby's crying because Ind. R. Evid. 404(b) did not totally proscribe other-bad-acts evidence, only its use as character evidence.  The trial court did not abuse its discretion in admitting the evidence because after finding that the pillow evidence cleared the balancing test of Ind. R. Evid. 403, it was admissible to show lack of accident, a subset of intent, given the State's "reliable assurance" of a forthcoming accident defense.



