[CAPTION]
MOTION FOR RELEASE DUE TO LACK OF PROBABLE CAUSE

The Defendant, by counsel, respectfully requests this Court to release him on his own recognizance due to lack of probable cause.  In support of the Motion, the Defendant states the following:

1.
The State has accused the Defendant of [insert offense(s)].

2.
On [insert date], the Defendant was arrested on [insert offense(s)].  The probable cause to support the arrest came from an Affidavit filed with the Court on the same day.  See Affidavit herein attached and incorporated as Exhibit A.  
3.
The State should reasonably be in possession of all the evidence possessed by the police. Giglio v. United States, 405 U.S. 150, 92 S.Ct. 763, 31 L.Ed.2d 104 (1972); Penley v. State, 734 N.E.2d 287 (Ind.Ct.App. 2000).

4. The State’s Affidavit for Probable Cause omits relevant evidence in possession of the State that is necessary for a neutral magistrate to make an independent judicial determination of probable cause to support the charges.  The State has the duty to present the Court with the totality of the circumstances.  Newby v. State, 701 N.E.2d 593 (Ind.Ct.App. 1998).  The omitted evidence establishes that the allegations within the Probable Cause Affidavit were false, misleading, or in the least, made with a reckless disregard for the truth.  

[Insert omitted facts].

5. In the Probable Cause Affidavit, the State relies on information from a confidential informant, but failed to give any information from which the Court can make a reliability determination of the confidential informant to determine whether there is probable cause or the strength of the State’s case, as required by I.C. 35-33-5-2(b).

6. In order to arrest and detain the Defendant, the State must have probable cause that the Defendant committed the charged offenses.  I.C. 35-33-2-1; U.S. CONST., IV AMEND.; IND. CONST., art. I, § 11.  If the State does not have probable cause that the Defendant committed the offenses, the U.S. Constitution and the Indiana Constitution require that the Defendant be released on his own recognizance.   Gilliam v. State, 383 N.E.2d 297 (Ind. 1978).


7. The “preference for warrants is based on the belief that a neutral and detached magistrate is more likely to be a fair evaluator of the relevant circumstances than the police officer actively involved in investigating a particular crime.”  Query v. State, 745 N.E.2d 769, 774 (Ind. 2001) (Rucker, J., dissenting).  Where the State learns that a material fact establishing probable cause underlying a warrant is incorrect, the State must inform the issuing magistrate of the new facts, and if it fails to do so, the warrant is per se invalid.  Query v. State, 745 N.E.2d 769 (Ind. 2001).  A probable cause determination must be made on the "totality of the circumstances", and not just the facts that the State selects to present to the Court.  Newby v. State, 701 N.E.2d 593 (Ind.Ct.App. 1998) (probable cause affidavit that did not include that State promised not to prosecute CI in return for his help on the case was misleading).  The "totality of the circumstances" does not allow the omission of relevant information that could affect an independent judicial determination.  Id. at 603-04 (citing Jaggers v. State, 687 N.E.2d 180 (Ind. 1997)).  Thus, the Court must consider evidence that proves the allegations set forth in the Probable Cause Affidavit false or misleading.  It is for the Court, not the State, to draw the inferences from all of the evidence.  Because the parties are aware of new facts challenging the accuracy of the Probable Cause Affidavit, the Defendant is entitled to a hearing challenging the validity of his continued detention.


WHEREFORE, the Defendant, by counsel, respectfully requests this Court to release the Defendant on his own recognizance due to lack of probable cause, and for all other relief just and proper in the premises.  










(Signature)
