[CAPTION] 

MOTION TO DISMISS

(Pre‑indictment Delay)  


The Defendant, by counsel, respectfully requests this Court to dismiss the   [indictment/information] in this cause pursuant to the Due Process Clause of the Fourteenth Amendment of the United States Constitution, Article I, Section 12 of the Indiana Constitution and I.C. 35-34-1-4(a)(8).  In support of this Motion, the Defendant states the following: 



1.
The Defendant is charged with [insert offense(s)] which are alleged to have occurred on [insert date].


2.
An [indictment/information] was filed on [insert date], charging the Defendant with commission of [insert offense(s)]. 


3.
The Defendant was arrested for these offenses on [insert date]. 


4.
Substantial and actual prejudice to the Defendant has resulted from the delay between the date of the alleged offense and the filing of the   [indictment/information] in that:  [set out actual prejudice]

 
5.
Pursuant to Criminal Rule 3, a memorandum stating specifically the grounds for dismissal is filed herewith and incorporated by reference as Exhibit A.


6.
The pre‑charge delay has prejudiced the Defendant's right to a fair trial and due process of law guaranteed by Article 1, Sec. 12 of the Indiana Constitution and the Fourteenth Amendment to the United States Constitution. 


WHEREFORE, the Defendant, by counsel, respectfully requests this Court to dismiss the [information/indictment], and for all other relief just and proper in the premises.







(Signature)
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McMorris v. State, 392 N.E.2d 820 (Ind.Ct.App. 1979) (due process considerations may require dismissal where prejudice attaches to the Defendant due to the delay in charging; delay of seven months between alleged offense and indictment did not violate the Defendant's right to due process).
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