[CAPTION]

OBJECTION TO AND RELIEF FROM UNCONSTITUTIONAL CONDITIONS OF BOND

The Defendant, by counsel, respectfully objects to and requests relief from home detention, and other unconstitutional conditions, of bond. In support of the Objection and Request for Relief, the Defendant states the following. 


FACTS
1.
The State has charged the Defendant with [insert offenses)].

2.
Bond was set at [insert amount]. However, as a condition of bond, the Defendant was ordered to remain on in‑home detention and not to leave the county unless advance arrangements are made.

3.
The conditions of the Defendant's pre‑trial home detention are the same as the conditions of home detention required of those convicted of a crime. Some of the conditions include: (1) requiring the Defendant to "fully cooperate with the Community Corrections staff, law enforcement officers and/or probation officers", "submit to a polygraph test", and "respond to all questions truthfully"; (2) allowing "Community Corrections staff, probation officer or law enforcement officer to enter your residence at any time without prior notice", "submit to a search of your person, residence, motor vehicle or any location where personal property may be found"; (3) agreeing to not possess or consume alcoholic beverages; and (4) agreeing to submit to random urine testing for alcoholic beverages or illegal drugs. See Conditions of Home Detention herein referenced and incorporated as Exhibit A.

4.
The State has also requested the Court to prevent the Defendant from leaving the county to meet with his attorney located in a different county. The State argued that a trip to consult with the Defendant's attorney would defeat the purpose of home detention, i.e., pre‑trial security.

5.
Although the Defendant has posted the [insert bond amount], he remains incarcerated being that his family refuses to consent to the unconstitutional search of their home as required by the conditions of home detention.

6.
Although the Defendant objects to home detention as a condition of bond due to the unconstitutional and unreasonable restrictions, such as phone/internet restrictions, placed on his family, the Defendant would be agreeable to other conditions of bond to assure his appearance in court, including, but not limited to, day reporting with the probation department.


ARGUMENT AND LAW

7.
"A court may admit a defendant to bail and impose any of the following conditions to assure the defendant's appearance at any stage of the legal proceedings, or, upon a showing of clear and convincing evidence that the defendant poses a risk of physical danger to another person or the community, to assure the public's physical safety." I.C. 35‑33‑8‑3.2. The State failed to meet its burden of proving by clear and convincing evidence that the Defendant poses a risk of physical danger to the community. At the bond hearing, the State relied on the probable cause affidavit and failed to admit any other evidence of the Defendant's alleged danger to the community. The State's probable cause affidavit sets forth probable cause to support the charges, not clear and convincing evidence. Moreover, the Defendant has no convictions of any violent crimes. "Right to freedom by bail pending trial is an adjunct to aphorism which holds accused to be innocent until his guilt is proven beyond a reasonable doubt." Hobbs v. Lindsey, 162 N.E.2d 85 (Ind. 1959). 

8.
Even if the State could meet its burden of clear and convincing evidence, the condition of home detention is unreasonable and thus violates I.C. 35‑33‑8‑3.2(a)(8), allowing the Court to "impose any other reasonable restrictions designed to assure the defendant's presence in court or the physical safety of another person or the community." Because the Defendant is presumed innocent, subjecting his family to significant restrictions on their freedoms, such as limitation on their phone use, unannounced visits by law enforcement, and searches of their property, is unreasonable.

9.
"Offenses, other than murder or treason, shall be bailable by sufficient sureties." IND. CONST., art. I, ( 17. "In providing a constitutional right to bail, the Indiana Constitution affords a greater right than that provided by the United States Constitution." Ray v. State, 679 N.E.2d 1364, 1366 (Ind.Ct.App. 1997). Whereas the Indiana Constitution provides a right to bail, the federal counterpart only provides a protection against excessive bail. Id. The Indiana Courts have yet to consider whether the community safety provision within the Code conflicts with the right to bail guaranteed by Article I, ( 17 of the Indiana Constitution. Id. at n. 4. Indiana Courts have consistently construed the right to bail as interrelated to the presumption of innocence and to have one purpose, assure the defendant's presence. Brown v. State, 322 N.E.2d 708, 262 Ind. 629 (1975); Sherelis v. State, 452 N.E.2d 411 (Ind.Ct.App. 1983); Tinsley v. State, 496 N.E.2d 1306 (Ind.Ct.App. 1986) (condition of bail forbidding defendants from returning to theater at which they were arrested for engaging in allegedly obscene performance was not related to assuring their appearance in court and thus unreasonable;  right to freedom by bail pending trial is interrelated to doctrine that one accused is presumed innocent until guilt is proven beyond a reasonable doubt).  Thus, the community safety exception under which the Defendant is being restricted to home detention violates the Indiana constitutional right to bail.

10.
Moreover, the condition of home detention, regardless of whether the condition is based on the community safety exception, violates the Defendant's right to bail "by sufficient sureties." IND. CONST., art. I, ( 17.  Bail is defined as “a security such as cash or a bond; esp., security required by a court for the release of a prisoner who must appear at a future time ” or “release of a prisoner on security for a future appearance.”  BLACK'S LAW DICTIONARY (8th Ed. 2004). Custody is defined as “the detention of a person by virtue of a lawful process or authority.” Id.  Home detention is a detainer on the Defendant's person in that he cannot leave his home. Thus, the Defendant has been denied bail by requiring him to remain on home detention. Second, the Defendant has the right to bail by sufficient sureties. Sureties contemplate money, and not significant restrictions on the Defendant's liberty.

11.
Even if the Court finds that the condition of home detention and the community safety provision are constitutional, the condition of home detention requiring the Defendant to speak truthfully with the State and to take a polygraph violate the Fifth Amendment of the United States Constitution. The Defendant has a Fifth Amendment right to remain silent that follows him through sentencing. Mitchell v. U.S., 526 U.S. 314 (1999).  The Defendant's bond cannot be revoked due to his invocation of this right.

12.
Further, the condition of home detention that the Defendant must consent to the search of his home and to urine screens violates the Fourth Amendment of the U.S. Constitution and Article I, ( 11 of the Indiana Constitution. Even if the Defendant were on home detention after a conviction as a condition of the probation, the Defendant's house could not be searched without reasonable suspicion that he had committed a crime. Purr v. State, 708 N.E.2d 20 (Ind.Ct.App. 1999); Fitzgerald v. State, 805 N.E.2d 857 (Ind.Ct.App. 2004); Knights v. U.S., 534 U.S. 112 (2001).

13.
The conditions of home detention that the Defendant must consent to urine screens and avoid drinking alcohol are unreasonable and, thus, violate I.C. 35‑33‑8‑3.2. "In ordering drug testing as a condition of bail, the trial court must determine whether there is a reasonable basis for the apparent assumption that arrestees ordered into the testing program are potential drug users." Steiner v. State, 763 N.E.2d 1024, 1028 (Ind.Ct.App. 2002). Because there is no evidence that the Defendant has a drug or alcohol problem, these conditions are unreasonable.

14.
The State's proposed restriction on the Defendant's ability to leave the county in order to consult with his attorney unnecessarily and unduly interferes with the Defendant's Sixth Amendment and Article 1, Section 13 right to counsel and is an unreasonable condition of bond. The State not only has failed to show by clear and convincing evidence that the Defendant is a threat to the community but also has failed to show a nexus between keeping the community safe and the Defendant visiting his attorney in a different county.  “[P]retrial bail allows an accused the opportunity to properly prepare his defense at freedom, while it insures his presence at trial.”  Sherelis v. State, 452 N.E.2d 411, 413 (Ind. Ct. App. 1983).  The Defendant cannot prepare his defense at freedom without meeting with his attorney.
WHEREFORE, the Defendant, by counsel, respectfully objects to and requests relief from the home detention condition of bond, and for all other relief just and proper in the premises.

(Signature)

CASE LAW 

CASEBANK B.2.b
Harvey v. State, 751 N.E.2d 254 (Ind.Ct.App. 2001) (the Defendant's failure to object when the trial court imposed random drug testing as a condition of bond waived subsequent objections to such testing, as well as appellate review of issue). But see Steiner v. State, 763 N.E.2d 1024, 1028 (Ind.Ct.App. 2002) (no waiver by failing to object at time condition of bond ordered).

