[CAPTION]

MEMORANDUM IN SUPPORT OF DEFENDANT'S MOTION TO DISMISS

(Interstate Agreement on Detainers)

SUMMARY OF THE FACTS
The State of Indiana and [INSERT STATE WHERE DEFENDANT WAS SERVING A SENTENCE] are contracting party states of the Interstate Agreement on Detainers (IAD) and bound by their solemn agreement to effectuate its purpose of insuring a defendant's right to a fast and speedy trial, at his request, within 180 days.

[INSERT FACTS]

The Defendant objects to any trial date set past [INSERT 180 DAY LIMIT], and specifically objects to the trial setting of [INSERT DATE] under this cause.

STATEMENT OF THE LAW

Indiana, along with the Federal government and almost every other state, has enacted an Interstate Agreement on Detainers (“IAD”), governing the manner in which citizens facing charges in different jurisdictions will be handled.  See Indiana Code Section 35‑33‑10‑4.  It has the purpose of expediting the prosecution of charges brought against a defendant by different jurisdictions. Alabama v. Bozeman, 533 U.S. 146, 150 L.Ed.2d 188 (2001). The IAD establishes a detailed procedure that Indiana must follow in order to secure custody of a prisoner being held in another jurisdiction.

The IAD is implicated when a state or jurisdiction wants custody of a prisoner from another jurisdiction and files a detainer or written notice informing the jurisdiction in which the prisoner is serving a sentence to hold the prisoner so the second jurisdiction may try the prisoner for a different crime in its jurisdiction.  United States v. Mauro, 436 U.S. 340, 359, 98 S. Ct. 1834, 1846, 56 L. Ed. 2d 329, 346 (1978); State v. Wood, 241 N.W.2d 8, 12‑13 (Iowa 1976). A jurisdiction that lodges a detainer against a prisoner is generally not required to act on it.  United States v. Dixon, 592 F.2d 329, 332 n.3 (6th Cir. 1979).  Historically, this has led to abuses of the detainer process, and the IAD is an attempt to eliminate these abuses.  See United States v. Ford, 550 F.2d 732, 737‑40 (2d Cir. 1977). The IAD is to expedite the "delivery of the prisoner to the receiving state" and to expeditiously dispose of the untried charges "prior to the termination of the sentence in the sending state."  Alabama v. Bozeman, 533 U.S. 146, 148, 121 S. Ct. 2079, 2082, 150 L. Ed. 2d 188, 192 (2001).  The agreement attempts to discourage states from lodging detainers against prisoners and then waiting until the release date before pursuing the outstanding charges.

The IAD is only invoked once a detainer is lodged.  Mauro, 436 U.S. at 343‑44, 98 S. Ct. at 1839, 56 L. Ed. 2d at 336‑37.  The detainer, however, does not require the custodial member to produce the prisoner.  Instead, it merely serves to notify the custodial institution that the prisoner is wanted in another jurisdiction, and activates certain requirements under the agreement.  Id.  Pursuant to the agreement, the authorities of the state or jurisdiction with custody of the prisoner are required to inform the prisoner of the source and contents of the detainer and the prisoner's right to request a final disposition of the underlying charge.  Indiana Code Section 35‑33‑10‑4, Article 4.  At the same time, the agreement permits the requesting state to initiate the process for the prisoner to be transferred to the receiving state to stand trial. Thus, once a detainer is filed, either the prisoner or the receiving state can activate the procedures under the agreement to promptly dispose of the charge.  These procedures are the central provisions of the IAD.  If the prisoner institutes the process by requesting disposition of the charges pursuant to article III of the agreement, the prisoner must be brought to trial within 180 days after written notice of the request has been delivered to the prosecutor in the appropriate court of the receiving state.  The request by a prisoner under Article III is considered to be a waiver of the right to contest extradition, as well as consent to appear in any court necessary to effectuate the purposes of the IAD.  Indiana Code Section 35‑33‑10‑4, Article3; Cuyler v. Adams, 449 U.S. 433, 445, 101 S. Ct. 703, 710, 66 L. Ed. 2d 641, 652 (1981). Thus, article III is a voluntary procedure under the agreement where the prisoner gives up the right to contest extradition in return for an assurance that the charge will be resolved within a period of 180 days.  If the prisoner is not brought to trial within either the applicable time period prescribed in Article 3, the court where the charges are pending shall enter an order dismissing the charge with prejudice.  Indiana Code Section 35-33‑10‑4, Article 3 (d).

ISSUES PRESENTED

Whether the Defendant was serving a sentence in a penal facility, whether a detainer was lodged against him and whether he properly invoked his speedy trial rights requiring the dismissal of all charges.

1.
THE DEFENDANT WAS SERVING A SENTENCE IN A PENAL FACILITY

The State argues that the IAD does not apply in this case because the Defendant was in a county jail and not a correctional or penal facility.  "Penal facility" means state prison, correctional facility, county jail, penitentiary, house of correction, or any other facility for confinement of persons under sentence, or awaiting trial or sentence, for offenses.  Ind. Code Section 35‑41‑1‑21. Even a halfway house is a "penal facility."  Sureporn Roll v. State, 473 N.E.2d 161 (Ind.Ct.App. 1985). [INSERT FACTS AS TO WHY INSTITUTION IS NOT A COUNTY JAIL].

Even if the court were to continue to maintain that the Defendant was held in a county jail, the court should still recognize the application of the IAD.  Admittedly, Courts disagree over whether the IAD applies to people, after being sentenced, who are held temporarily in a county jail awaiting transport to a correctional institution, but it is important to look at why.  Courts that have held the IAD does not to apply reason that the purpose of the IAD is to prevent interruption of rehabilitation which is not typically available at a county jail.  See Crooker v. U.S. 814 F.2d 75, 77 (1st Cir. 1987); Dorsey v. State, 490 N.E.2d 260 (Ind. 1986), overruled on other grounds by Wright v. State, 658 N.E.2d 563, 570 (Ind. 1995).  Courts which have held the IAD to apply irrespective of the type of facility a prisoner is housed in reason that such a rule is easier to apply and discourage the sending state from holding a prisoner for a longer period of time because of outstanding detainers.

Resort to one of these "bright line" rules is neither necessary nor desirable. When a prisoner's stay in a temporary facility pending transport to a correctional institution is, in fact, temporary and of short duration, the rule that the filing of a detainer and a request for temporary custody of the prisoner trigger the IAD's protections regardless of the de minimis effect on the prisoner's commencement of rehabilitation at the correctional institution to which the prisoner has been sentenced exalts form over substance. On the other hand, when the prisoner's detainment at a temporary facility is not temporary, but is substantially lengthened by the filing of a detainer and request for temporary custody, applying a rule that the IAD's protections are simply inapplicable not only allows a party state to circumvent its obligations under the Agreement, but also implicates the very evils the IAD was intended to rectify. A detainer's impact upon a prisoner awaiting transfer to another facility is no less destructive of the purposes of rehabilitation if it substantially delays implementation of programs instead of interrupting them. 

Runck v. State, 497 N.W.2d 74 (N.D.1993); See also State v. Lock, 839 S.W.2d 436 (Tenn.Ct.Crim.App. 1992).

In this case, after the Defendant's conviction, [INSERT LENGTH OF DETENTION IN INSTITUTION].

2.
A DETAINER WAS LODGED AGAINST THE DEFENDANT

The statute does not define the word "detainer."  However, the United States Supreme Court has interpreted that term to mean "a notification filed with the institution in which the prisoner is serving a sentence, advising that he is wanted to face pending criminal charges in another jurisdiction."  United States v. Mauro, 436 U.S. 340, 359, 56L.Ed.2d 329 (1978) (quoting H.R.Rep. No. 91‑1018, p.2 (1970); S.Rep. No. 91‑1356, p.2 (1970; U.S.Code Cong. & Admin.News 1970, p. 4865).  The United States Supreme Court has further defined a detainer as "a request filed by a criminal justice agency with the institution in which a prisoner is incarcerated, asking the institution either to hold the prisoner for the agency or to notify the agency when release of the prisoner is imminent."  Carchman v. Nash, 473 U.S. 716, 719, 105 S. Ct. 3401, 3403, 87 L. Ed. 2d 516 (1985).

The state argues that it does not have to comply with the IAD because it did not rely on a detainer.  This is erroneous for two reasons.  First, the Governor's Warrant was surely "a notification filed with the institution in which the prisoner is serving a sentence, advising that he is wanted to face pending criminal charges in another jurisdiction." Mauro, 436 U.S. 340, 359. Second, even if, under Mauro, the governor's warrant itself was not a detainer, but only a written request for temporary custody, the documents accompanying the warrant sufficiently notified the out-of-state authorities that the Defendant was wanted to face pending criminal charges in Indiana.  A complaint was in existence at the time, and the documentation including with the governor's warrant informed the out-of-state authorities that the Defendant faced felony charges and the nature of those charges in Indiana.  This is all that is required for the lodging of a detainer. See, e.g., Finley v. State, 295 Ark. 357, 748 S.W.2d 643 (1988) (court order providing that sheriff make arrangements for the transfer of prisoner to state custody so proceedings could go forward on state charges pending against him and providing for prisoner's return to federal custody after state proceedings constituted detainer); Riley v. State, 180 Ga.App. 409, 349 S.E.2d 274 (1986) (letter stating there was an outstanding warrant for prisoner and that prosecution was intended constituted detainer); State v. Smith, 316 Md. 223, 557 A.2d 1343 (1989) (felony arrest warrant and accompanying statement of charges constituted detainer and "untried complaint"); People v. Office, 126 Mich.App. 597, 337 N.W.2d 592 (1983) (letter, accompanied by administrative warrant, advising authorities that prisoner was wanted in Michigan constituted detainer). 

This Court should hold that the governor's warrant and documentation included therein in this case was the functional and therefore legal equivalent of a detainer, invoking the application of the IAD.

3. THE DEFENDANT PROPERLY INVOKED HIS SPEEDY TRIAL RIGHTS THROUGH THE IAD

The IAD unambiguously states that the court shall dismiss an indictment if the prisoner is not brought to trial within 180 days.  The mandatory language of the IAD requires the dismissal of an indictment if the defendant is not brought to trial within 180 days.  In order to trigger the 180 day clock, a prisoner must strictly comply with the requirements for requesting final disposition of the charges.  The requirements are set forth in Article 3(a) of the IAD.  In this case, the Defendant did everything in his power to invoke his speedy trial rights and comply with the IAD.  It is the government's failure to meet its obligations under the IAD by providing Defendant with the proper forms under the IAD. Article III(b) of the IAD provides that:

The written notice and request of final disposition referred to in paragraph (a) hereof shall be given or sent by the prisoner to the warden, commissioner of corrections, or other official having custody of him, who shall promptly forward it together with the certificate to the appropriate prosecuting official and court by registered or certified mail, return receipt requested. 

Where a prisoner has failed to comply with the technical requirements of the IAD because the government failed to meet its obligations, the remedial provisions of the IAD are applicable.  See, e.g., United States v. Smith, 696 F.Supp. 1381, 1384 (D.Or. 1988) ("a prisoner's rights under the IAD should not be subject to intentional or negligent sabotage by government officials").

The Court should find that Defendant’s failure to comply with the notice requirements of the IAD was the result of government negligence.  This conclusion comports with the IAD's directive that it be liberally construed so as to effectuate its remedial purpose.  Article IX; Cuyler, supra.  What the State did is offend Due Process in its attempt to evade the statute. 

Therefore, the Court should order dismissal of all remaining charges under this cause with prejudice.









(Signature)

