[CAPTION]
MOTION FOR DISCHARGE (Re-trial)


The Defendant, by counsel, respectfully requests this Court to order the County Sheriff to release the Defendant from the County Jail on his own recognizance.  In support of the Motion, the Defendant states the following:

I. On [insert date], the Defendant was original charged with [insert offense(s)].

II. On [insert date], the Indiana appellate court reversed the Defendant’s convictions.

III. On [insert date], the State re-filed charges for [insert offense(s)].  The Defendant has remained incarcerated the entire period from the original conviction. 

IV. As of [insert date], the Defendant has spent an aggregate of [insert at least 180 days or number of actual days] in jail from the date the criminal charges were re-filed. 

V. The State’s delay in bringing the Defendant to trial on the murder charges violates CR 4(A).  "No Defendant shall be detained in jail on a charge, without a trial, for a period in aggregate embracing more than (6) six months from the date the criminal charge against such a Defendant is filed, or from the date of his arrest on such charges (whichever is later)."  Criminal Rule 4 (A).  Despite the Indiana Court of Appeals’ dicta to the contrary, the Indiana Supreme Court has never held that Criminal Rule 4(A) or Criminal Rule 4(C) is inapplicable to re-trials after a reversal on appeal.  State v. Roth, 585 N.E.2d 717 (Ind.Ct.App. 1992) (citing Nelson v. State, 542 N.E.2d 1336 (Ind. 1989) and State ex rel Brumfield v. Perry Circuit Court, 426 N.E.2d 692 (Ind. 1981)).  Both Nelson and Brumfield involve the application of Criminal Rule 4(C) to retrials after mistrials.

VI. Rather, the Indiana Supreme Court has applied the time limitations of Criminal Rule 4(A) and (C) to a retrial after reversal of the convictions on appeal. Joyner v. State, 678 N.E.2d 386, 392 (Ind. 1997).  Although the Indiana Supreme Court ordered Joyner released from jail pending the retrial due to a Criminal Rule 4(A) violation prior to the first trial, the Joyner Court also reversed the conviction and remanded for a new trial “subject to the one-year limitations of [Criminal Rule 4(C)].”  Id.  Thus, just as the Indiana Supreme Court applied Criminal Rule 4 to a retrial after a reversal on appeal, this Court too should apply Criminal Rule 4 to the instant case.

VII. There is no reason to deny the Defendant the benefit of Criminal Rule 4(A) simply because he successfully appealed his convictions.

a. Law and logic dictates that the Defendant should be treated just as a defendant who has not yet been tried.  The holdings in Lahr v. State, 615 N.E.2d 150 (Ind.Ct.App. 1993), and Driver v. State, 594 N.E.2d 488 (Ind.Ct.App. 1992), that Criminal Rule 4(C) should not apply to retrials after reversal on appeal are not only inconsistent with Joyner, supra, but also inconsistent with well-settled and long-standing Indiana Supreme Court precedent. “An appellate reversal and remand nullify the original trial and place the parties in the position that they would have occupied if no proceedings on the charges had ever occurred.”  Gillie v. State, 512 N.E.2d 145, 148 (Ind. 1987).  “The trial and verdict [are] abrogated.” Jacoby v. State, 210 Ind. 49, 199 N.E. 563 (1936).  The conclusion that a defendant after a reversal of his convictions should be treated as a defendant who has not yet been charged or tried is “supported by logic, as well as law.”  Gillie, 512 N.E.2d at 148.   Thus, the Defendant has not yet been brought to trial, which is the ending date for a Criminal Rule 4 time period.   

b. Even if this Court were to find that Lahr, supra, and Driver, supra, did not conflict with Indiana Supreme Court precedent, Lahr and Driver are distinguishable from the instant case.  The Court of Appeals did not remand the Defendant’s case for a retrial like the Court of Appeals did in Lahr v. State, 615 N.E.2d 150 (Ind.Ct.App. 1993) and Driver v. State, 594 N.E.2d 488 (Ind.Ct.App. 1992).  Unlike in a retrial after a mistrial or a remand from an appellate court for a new trial, in the Defendant’s case, the State had to re-file charges against the Defendant after the reversal.  Thus, the language of Criminal Rule 4(A) requiring the State to bring the defendant to trial within six months from “the date of the criminal charge against such a defendant is filed” anticipates the Defendant’s case.  Unlike Lahr and Driver, there is a starting point from which to calculate the six months.

VIII. The unambiguous language of Criminal Rule 4(A) illustrates the Court’s intent to apply Criminal Rule 4(A) to the Defendant.  “No Defendant shall be detained in jail . . ..”  CR 4(A).  Pursuant to the plain and unambiguous language of Criminal Rule 4(A), the Defendant could not be held in jail without a trial over an aggregate of six months from the date the State re-filed charges. 

IX. Criminal Rule 4 (A) does apply to all defendants, including those charged with Murder.   Joyner v. State, 678 N.E.2d 386, 392 (Ind. 1997).

X. The 180 day delay was caused by the actions of the State.  It is the State’s obligation to bring the Defendant to trial.  The Defendant has no duty to remind the State of its obligation.  Marshall v. State, 759 N.E.2d 665 (Ind.Ct.App. 2001).

XI. Even if Criminal Rule 4 does not apply to a retrial after a reversal, the Sixth Amendment prohibits an unreasonable delay in trying the Defendant.  Here, the delay is unreasonable and in violation of the Sixth Amendment and Article I, Section 13 right to a speedy trial. Lahr v. State, 615 N.E.2d 150 (Ind.Ct.App. 1993) (the Defendant in a retrial situation must be tried within "reasonable" time based on his constitutional speedy trial rights; reasonable delay for retrial is considerably less than for initial speedy trial). 

WHEREFORE, the Defendant, by counsel, respectfully requests this Court to release the Defendant on his own recognizance, and for and for all other relief just and proper in the premises.  









(Signature)
