[CAPTION] 

MOTION TO DISMISS

(Delay Between Charge and Arrest)

The Defendant, by counsel, respectfully requests this Court to dismiss the [indictment/information] in this cause on the grounds that the arbitrary delay between the filing of the [indictment/information] and the arrest of the Defendant violates the Defendant's right to a speedy trial under the Sixth Amendment to the United States Constitution, Article I, Section 13 of the Indiana Constitution, and I.C. 35-34-1-4(a) (8) and (9).  In support of this Motion, the Defendant states the following: 


1.
The Defendant is charged with [insert offense(s)] that allegedly occurred on [insert date]. 


2.
An [indictment/information] was filed on [insert date], charging the Defendant with commission of [insert offense(s)]. 


3.
The Defendant was arrested for these offenses on [insert date].


4.
When determining whether the delay between the information/indictment and arrest violates the Defendant’s Sixth Amendment Right to a speedy trial, the court must consider: (1) the length of delay, (2) the reason for the delay, (3) the Defendant’s assertion of the right and (4) the prejudice to the Defendant.  Barker v. Wingo, 407 U.S. 514, 92 S.Ct. 2182, 33 L.Ed.2d 101 (1972).


5.
“[A]ffirmative proof of particularized prejudice is not essential to every speedy trial claim.”  Doggett v. U.S., 505 U.S. 647, 112 S.Ct. 2686, 2692, 120 L.Ed.2d 520 (1992).  “Up to a certain, unspecified point in time a defendant must demonstrate that a delay in being brought to trial has caused particularized prejudice, even if the delay resulted from official negligence. After that point the existence of prejudice may truly be ‘presumed’ and the defendant may be entitled to speedy trial relief, even though proof of actual prejudice is lacking.”  Danks v. State, 733 N.E.2d 474 (Ind.Ct.App. 2000).  Here, the delay between the [information/indictment] and arrest is [insert delay], which far exceeds the one-year State Criminal Rule 4(c) time limit and is presumptively prejudicial.


6.
Even if prejudice is not presumed from the delay, the delay has caused actual and substantial prejudice to the Defendant.  The Defendant is unable to recall or reconstruct the events of the day of the alleged offense, and in addition:  [set out other actual prejudice].


7.  
The reason for the delay was, in no part, caused by acts of the Defendant.

8.  
The Defendant has diligently asserted his right to a speedy trial.



9.  
Pursuant to Criminal Rule 3, this Motion is accompanied with a memorandum stating specifically the grounds for dismissal.


WHEREFORE, the Defendant, by counsel, respectfully requests this Court to dismiss the [indictment/information] on the grounds that the delay between the [information/indictment] and the arrest of the Defendant violated his/her Sixth Amendment, Article I, Section 13 right to a speedy trial, and for all other relief just  and proper in the premises.









(Signature)
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Randall v. State, 474 N.E.2d 76 (Ind. 1985) (the Defendant waived his Sixth Amendment speedy trial rights by failing to raise them until the day of trial).  But see I.C. 35-34-1-4(b).

Springer v. State, 372 N.E.2d 466 (Ind.Ct.App. 1978) (Sixth Amendment standard regarding the Defendant’s right to speedy trial is applicable to the Indiana constitutional guarantee; the court applied the Barker analysis).

United States v. Loud Hawk, 106 S.Ct. 648 (1986) (time during which indictment was dismissed and the Defendants were free of all restrictions on their liberty was excludable from the length of delay considered under the Speedy Trial Clause of the Sixth Amendment; where no indictment is outstanding, it is only actual restraints imposed by arrest and holding to answer to criminal charge that engages protection of the Speedy Trial Clause).

NOTE
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