[CAPTION] 

MOTION FOR DISCHARGE

(C.R. 4(C))  


The Defendant, by counsel, respectfully requests this Court to order that the Defendant be discharged and the [indictment/information] be dismissed.  In support of this Motion, the Defendant states the following: 


1.
On [insert date], the State charged the Defendant with [insert offense(s)] 


2.
He/she was arrested on [insert date] for the [insert offense(s)].  


3.
As of the date of this Motion, it has been [insert number of days] since he/she was [arrested/charged; select whichever is later]. 

4.
The total number of days of the delay attributable to the Defendant is [insert number of days], computed as follows: [specify number of days and cause for delay. For example: 



a.  thirty days ‑ Defendant's request for continuance filed on [insert date], delaying the trial from [insert date] to [insert date]]. 

5. The remaining delay is attributable to the State, computed as follows: 

[specify number of days and cause for delay and relevant case law.  For example



a.  forty days - time between the denial of the Defendant’s motion to suppress and the State’s request to schedule a new trial date. State v. Stacy, 752 N.E.2d 220 (Ind.Ct.App. 2001).]

6.
Thus, after subtracting the delay attributable to the Defendant from the date of his/her [arrest/charge], it has still been over a year since the Defendant was [arrested/charged].


7.
None of the delay was found to be due to the congestion of the court calendar or an emergency.


8.
Pursuant to Criminal Rule 4(C), the Defendant has been entitled to the dismissal of his charges since [insert date].


9.
Pursuant to Criminal Rule 3, a Memorandum is filed stating specifically the grounds for dismissal.


WHEREFORE, the Defendant respectfully requests this Court to discharge the Defendant, dismiss the [information/indictment] against the Defendant, and for all other relief just and proper in the premises.




(Signature)
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CASE LAW

Schuck v. State, 412 N.E.2d 838 (Ind.Ct.App. 1980) (burden is on the State to bring the Defendant to trial within one year, and rule will relieve the State from such duty only for delay caused by the Defendant's own act).

Howard v. State, 755 N.E.2d 242 (Ind.Ct.App. 2001) (Criminal Rule 4(C) does not apply when a Defendant is incarcerated in foreign jurisdiction; in cases involving speedy trial rights of Defendant’s serving a sentence in foreign jurisdictions, the Interstate Agreement on Detainers, rather than CR 4(C), applies).


DUTY TO OBJECT

Martin v. State, 419 N.E.2d 256 (Ind.Ct.App. 1981) (a motion for discharge under this rule must, by necessity, be filed at a time later than filing of the objection and after one year has run and the Defendant has still not been brought to trial; if it is filed prior to running of that year, the motion is premature).

Huffman v. State, 502 N.E.2d 906 (Ind. 1987) (a Defendant is not required to take affirmative action to obtain a trial date within one-year period set by this rule; but he does have a duty to alert the court when the trial date has been established beyond the prescribed limits).

Havvard v. State, 703 N.E.2d 1118 (Ind.Ct.App. 1999) (the Defendant’s duty to object “at earliest opportunity” does not necessarily mean “immediately.”).

State ex rel. O’Donnell v. Cass Superior Court, 468 N.E.2d 209 (Ind. 1994) (no waiver of CR 4(C) violation when the Defendant notified the court of the violation two days after court set trial date and three weeks before CR 4 period ran).

Morrison v. State, 555 N.E.2d 458 (Ind. 1990) (waiver of speedy trial rights cannot be presumed where trial date which is within CR 4(C) one-year period passes and record is silent as to reason for delay or objection from the Defendant), overruled on other grounds by Cook v. State, 810 N.E.2d 1064 (Ind. 2004).

Pearson v. State, 619 N.E.2d 590 (Ind.Ct.App. 1993) (the Defendant was denied effective assistance of counsel by counsel’s failure to move for discharge under CR 4(C), as one-year period had already passed and the trial court could not have set date within time allotted).

Swartz v. State, 708 N.E.2d 34 (Ind.Ct.App. 1999) (the Defendant has no duty to object to setting of belated trial when setting of date occurs after time expires such that court cannot reset trial date within time allotted by CR 4(C); all the Defendant needs to do then is move for discharge).

Diederich v. State, 702 N.E.2d 1074 (Ind. 1998) (the Defendant's use of first-class mail to object to trial setting outside of one-year speedy trial period was adequate to enforce his rights under Criminal Rule 4(C)).

Dean v. State, 901 N.E.2d 649 (Ind.Ct.App. 2009) (Defendant must object in a timely manner to a trial date continued outside the CR 4 time period due to an inaccurate finding of congestion). 

Black v. State, 947 N.E.2d 503 (Ind.Ct.App. 2011) (by sitting idly by and not objecting while there was still time for trial court to reset the trial in compliance with CR 4(C), Defendant waived his right to be tried within the one year).

COMPUTING DELAY

Carr v. State, 934 N.E.2d 1096 (Ind. 2010) (Indiana Supreme Court clarified that employing the rhetoric of "delay chargeable to the State" should be avoided because it is an unfortunate misnomer, inexact, and potentially misleading; the Rule does not involve assessment or attribution of any fault or accountability on the part of the State, but generally imposes upon the justice system the obligation to bring a defendant to trial within a set time period, which is extended by the amount of delay caused by the defendant or under the exception for court calendar congestion or emergency; to resolve a motion for discharge made under Rule 4(C), it is necessary to identify only those delays attributable to the defendant and those attributable to court congestion or emergency). 

Curtis v. State, 948 N.E.2d 1143 (Ind. 2011) (CR 4(c) clock resumes when the motion is resolved, not after the new trial date).  But see Carr v. State, 934 N.E.2d 1096 (Ind. 2010) (calculated the delay caused by the Defendant's motions to continue from the vacated trial date to the newly scheduled trial date). 

Curtis v. State, 948 N.E.2d 1143 (Ind. 2011) (the filing of a motion, such as a motion to suppress, does not automatically create a delay attributable to the Defendant).
Johnson v. State, 708 N.E.2d 912 (Ind.Ct.App. 1999) (for misdemeanors, the CR 4 clock begins running at time charges are filed or summons is served, whichever is later).

Caldwell v. State, 922 N.E.2d 1286 (Ind.Ct.App. 2010) (CR 4 clock began running when charges were filed after Defendant was arrested and bonded out for OWI; fact that sheriff failed to serve Defendant with charges did not toll time period; filing of subsequent arrest warrant years later did not cure CR 4 problem).
State v. Cook, 810 N.E.2d 1064 (Ind. 2004) (delays caused by action taken by the Defendant are chargeable to the Defendant regardless of whether trial date has been set; to the extent inconsistent with this holding, Hurst v. State, 688 N.E.2d 402 (Ind. 1997), and Morrison v. State, 555 N.E.2d 458 (Ind. 1990), are overruled and several other cases (citations omitted) are disapproved).

Gibson v. State, 910 N.E.2d 263 (Ind.Ct.App. 2009) (a defendant may challenge a docket entry attributing a continuance to the defendant as factually or legally inaccurate; here, docket entries that claimed “bench/trial status” and “Defendant is granted continuance” were inaccurate being unrepresented Defendant never even entered the courtroom, let alone asked for a continuance on the docketed days).  

State v. Huber, 843 N.E.2d 571 (Ind. App. 2006) (trial court properly dismissed case due to State’s failure to bring Defendant to trial within one year due to informal plea negotiations; if the State was dissatisfied with the progress of the negotiations, it could have simply requested a trial date and required the Defendant to obtain a continuance to pursue the negotiations).   See also Leek v. State, 878 N.E.2d 276 (Ind.Ct.App. 2007).

Greengrass  v. State, 542 N.E.2d 995 (Ind. 1989) (the Defendant's trial and conviction 6 years after initial out-of-state arrest violated CR 4(C) guaranteeing trial within one year; State's choice not to complete extradition caused delay with which the Defendant cannot be charged).

Harrington v. State, 588 N.E.2d 509 (Ind.Ct.App. 1992) (the Defendant was entitled to discharge for failure to bring to trial within 365 days, because delay due to the Defendant's motion for special prosecutor was caused by conflict arising from prosecutor's prior representation of the Defendant in a criminal matter), overruled on other grounds by Cook v. State, 810 N.E.2d 1064 (Ind. 2004).

Biggs v. State, 546 N.E.2d 1271 (Ind.Ct.App. 1989) (the Defendant should not be placed in the untenable position of choosing between his constitutional right to discovery and his right to a speedy trial; the delay caused by a continuance requested by the Defendant due to late discovery by the State does not count against the Defendant).  See also Crosby v. State, 597 N.E.2d 984 (Ind.Ct.App. 1992); Marshall v. State, 759 N.E.2d 665 (Ind.Ct.App. 2001).

Young v. State, 765 N.E.2d 673 (Ind.Ct.App. 2002) (a defendant cannot be charged with a delay based on a silent record).  

Swartz v. State, 708 N.E.2d 34 (Ind.Ct.App. 1999) (the Defendant’s failure to appear at pre-trial conference did not cause a delay attributable to the Defendant because the record was completely silent on whether pretrial conference was ever held; assuming pretrial conference was held and the Defendant did not appear, the trial date could have been set in his absence). See also Isaacs v. State, 757 N.E.2d 166 (Ind.Ct.App. 2001); but see Feuston v. State, 953 N.E.2d 5454 (Ind.Ct.App. 2011).
Hatson v. State, 695 N.E.2d 1042 (Ind.Ct.App. 1998) (only time attributable to the Defendant for speedy trial purposes was time from when the trial court certified suppression issue for interlocutory appeal until date Defendant's opportunity to seek appellate review expired by operation of law; because the Defendant failed to petition appellate court to entertain jurisdiction within thirty days, only delay attributable to the Defendant was thirty days and not remaining three years it took State to bring the Defendant to trial).

Sturgeon v. State, 683 N.E.2d 612 (Ind.Ct.App. 1997) (when the Defendant has either agreed to a State-sought continuance or by his actions has acquiesced to continuance, the delay is chargeable to the Defendant).

Wheeler v. State, 662 N.E.2d 192 (Ind.Ct.App. 1996) (when the Defendant requests indefinite continuance and later becomes dissatisfied that his trial has not been reset, he must take some affirmative action to notify the court that he now desires to go to trial to reinstate running of time period).  See also Ritchison v. State, 708 N.E.2d 604 (Ind.Ct.App. 1999); State v. McGuire, 754 N.E.2d 639 (Ind.Ct.App. 2001).

Butts v. State, 545 N.E.2d 1120 (Ind.Ct.App. 1989) (the Defendant does not abandon right to be tried within one year simply by engaging in informal plea negotiations; it must appear that the Defendant's acts caused actual delay in scheduling of trial).

Young v. State, 521 N.E.2d 671 (Ind. 1988) (where public defender's resignation was not due to the Defendant's actions, resulting delay is not chargeable to the Defendant).

Baumgartner v. State, 891 N.E.2d 1131 (Ind.Ct.App. 2008) (delay caused by withdraw of public defender is attributable to the Defendant only if Defendant causes the withdrawal).

Werner v. State, 818 N.E.2d 26 (Ind.Ct.App. 2004) (a defendant whose case is midstream in one county and who is subsequently arrested on unrelated charges in another county must provide formal written notice of his incarceration to the trial court and State to avoid the tolling of Rule 4(C) clock).  
Rust v. State, 792 N.E.2d 616 (Ind.Ct.App. 2003) (noting that Defendant had already appeared and had been “arrested” in County 2 prior to his incarceration in County 1; once trial court and State received the Defendant’s “Notice of Surrender,” the State was obligated to proceed with the case in a timely manner; the State could not simply wait until County 1’s sentence was served before moving forward with County 2 charges).                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                           

Pelley v. State, 901 N.E.2d 494 (Ind. 2009) (CR 4(c) period does not include the time for State's interlocutory appeal when trial court proceedings have been stayed; however, trial court and Court of Appeals have discretion to deny a motion to stay if it appears that the State is seeking a stay for improper purposes, or if the appeal presents issues that are not critical to the case; State should alert the appellate court when it pursues an interlocutory appeal not chargeable to the defendant so the appellate court can be sensitive to the defendant's interest in avoiding delay).
McCloud v. State, 959 N.E.2d 879 (Ind.Ct.App. 2011) (the ten months when Defendant was not within Indiana’s exclusive control because he was in federal prison for a probation violation was excluded from CR 4 time period; it was caused by Defendant’s act).

Allen v. State 51 N.E.3d 1202 (Ind. 2016)
(trial court abused its discretion in denying Defendant’s Criminal Rule 4(C) motion for discharge. Regardless of whether delay for failing to arrange for Defendant's transportation from DOC is attributed to State or to Defendant under Rule 4(C), Defendant was entitled to discharge because he was not brought to trial within the period required by Rule 4(C)).
Tinker v. State, 53_N.E.3d 498 (Ind.Ct.App. 2016) (Defendant argued that trial court erroneously assigned time to him that should have been counted against the State for 4(c) purposes.  69 days after charges were filed, the parties appeared at a pretrial conference and informed trial court that a plea had been offered and accepted.  Trial court correctly attributed the 167-day delay between the pretrial conference and new trial date setting of 3/12/13 to Defendant.  However, trial court erred in assigning the next 203-day time period to Defendant because three scheduled trial dates passed without a CCS entry to explain why the case was not tried.  Court declined the State's invitation to remand "at this late date" to allow trial court to explain why it assigned those days to Defendant. 

EXCEPTIONS

Ewing v. State, 629 N.E.2d 1238 (Ind. 1994) (where there was no evidence in record to show reasonable efforts by State to procure unavailable witness, nor just cause to believe the witness could be produced within 90 days, it was error for the trial court to grant the State’s motion for continuance under CR 4(D) and the Defendant was entitled to discharge).

Huffman v. State, 502 N.E.2d 906 (Ind.Ct.App. 1987) (the Defendant was entitled to discharge pursuant to CR 4(C) where the prosecutor moved for continuance due to court congestion within one year, but the trial court did not rule on the motion until after one year had run).

Clark v. State, 659 N.E.2d 548 (Ind. 1995) (upon appellate review, a trial court’s finding of congestion will be presumed valid and need not be contemporaneously explained or documented; however, the Defendant may challenge the finding, either at the time of his Motion for Discharge or upon motion to Correct Error, by demonstrating that, at the time the court made the decision to postpone the trial, the finding of “congestion” was factually or legally inaccurate; here, congestion finding challenged and found erroneous).


Woods v. State, 596 N.E.2d 919 (Ind.Ct.App. 1992) (where trial set beyond one year was continued without docket entry explaining delay, subsequent entry explaining delay was due to congested court calendar was not sufficient to remedy delay).

Chambers v. State, 848 N.E.2d 298 (Ind.Ct.App. 2006) (trial court abused its discretion in denying Defendant’s Motion to Dismiss after learning that the State’s continuance under Criminal Rule 4(D) to obtain lab results was unnecessary; the mere fact that a piece of evidence was not in the prosecutor's physical possession did not mean that the piece of evidence could not be had before the passage of the speedy trial deadline; had the State called the Lab, the State would have known that the lab results were completed prior to the scheduled trial date).

