5.24.  Failure to Make Written Record of Identification Procedure

In this case, the evidence presented included the fact that when showing a photo array to [witness(es)], the identification administrator failed to make a written record of any kind regarding what was said or done during the showings.

The dialogue between a law enforcement officer and a witness may be critical to understanding the level of confidence or uncertainty expressed in the making of an identification, as well as providing information on whether any suggestiveness, even unconsciously, seeped into the identification process.


The failure to make such a record introduced an inherent risk to the identification procedure, thus increasing the chance of misidentification.


You must now consider that risk in assessing the reliability of the eyewitness identifications made from photo arrays in this case.

Authority:  State v. Delgado, 902 A.2d 888, 894-97 (N.J. 2006)

