3.8.  Testimony Concerning Polygraph Examination - Alternative 1


Evidence was introduced during the trial that the Accused submitted to a polygraph examination.  The examiner's testimony concerning that examination does not tend to prove or disprove any element of the crime with which the Accused is charged. At most this testimony tends only to indicate that at the time of the examination the Accused was [not telling the truth] [being deceptive]. It is for you to determine the weight and effect this testimony should be given.

Authority: Davidson v. State, 558 N.E.2d 1077, 1085-86 (Ind. 1990); Hare v. State, 467 N.E.2d 7, 16 (Ind. 1984); Owens v. State, 176 Ind.App. 1, 373 N.E.2d 913 (1978).

Note: Sanchez v. State, 675 N.E.2d 306 (Ind. 1996), upheld the principle that this instruction is required when polygraph testimony is admitted, but also found that it was harmless error for trial court to fail to give this instruction sua sponte. Be aware that the issue can be waived if you do not tender an instruction or object to the trial court's failure to give it.

Note: Although likelihood of getting such an addition to the above instruction may be slim, you could seek to include reference that polygraph tests are “inherently unreliable” or “not sufficiently reliable” based on Hubbard v. State, 742 N.E.2d 919 (Ind. 2001) and host of other cases. A request for such an addition may buttress the record in making an argument that a stipulation should have no bearing on whether evidence is reliable or unreliable, as a stipulation cannot magically make unreliable evidence reliable.  See also State v. A.O., 935 A.2d 1202 (N.J. Super. 2007) for support.

