3.7.  Recorded Conversations / Transcripts

You have [heard [a] recorded conversation[s]; seen [a] video recording[s]]. This is proper evidence that you should consider together with and in the same way you consider the other evidence.

[You were also given transcripts of the conversation[s] [on the video recording[s]] to help you follow the recording[s] as you listened to [it; them]. The recording[s] are the evidence of what was said and who said it. The transcripts are not evidence. If you noticed any differences between what you heard in a conversation and what you read in the transcripts, your understanding of the recording is what matters. In other words, you must rely on what you heard, not what you read. And if you could not hear or understand certain parts of a recording, you must ignore the transcripts as far as those parts are concerned. [You may consider a person’s actions, facial expressions, and lip movements that you are able to observe on a video recording to help you determine what was said and who said it.]]

[I am providing you with the recording[s] and a device with instructions on its use. It is up to you to decide whether to listen to [a; the] recording during your deliberations. You may, if you wish, rely on your recollections of what you heard during the trial.]

[If, during your deliberations, you wish to have another opportunity to view [a; any] transcript[s][as you listen to a recording], send a written message to the [marshal; court security officer], and I will provide you with the transcript[s].]

Authority: Seventh Circuit Pattern Instruction 3.14

Committee Comment:  The word "proper" is used in the first paragraph to avoid jury speculation regarding the propriety of recording conversations or introducing them into evidence. See United States v. McGee, 612 F.3d 627, 630 (7th Cir. 2010). It should be noted, however, that in United States v. Cunningham, 462 F.3d 708, 712–15 (7th Cir. 2006), the court concluded that it was error to admit evidence regarding the process of court approval for interception of wire communications.

The second paragraph of the instruction, concerning the use of transcripts, is in brackets because in some cases it is stipulated or undisputed that the transcripts are accurate. In such cases, there is no need to instruct the jury that the transcripts may be used only for limited purposes.

The fourth paragraph of the instruction is bracketed because some judges may prefer to allow the jury to take all of the transcripts along with the exhibits admitted in evidence. No particular practice is recommended in this regard.
