3.5.  Character of Accused

You have heard character testimony that the Accused (is a _____ <insert character trait relevant to crime[s] committed> person/ [or] has a good reputation for____ <insert character

trait relevant to crime[s] committed> in the community where (he or she) lives or works).

Evidence of the Accused’s character for____ <insert character trait relevant to crime[s] committed> can by itself create a reasonable doubt [whether the Accused committed <insert name[s] of alleged offenses[s] and count[s], e.g., battery, as charged in Count 1>].
However, evidence of the Accused’s good character may be countered by evidence of (his/her) bad character for the same trait. You must decide the meaning and importance of the character evidence.

[If the Accused’s character for certain traits has not been discussed among those who know (him/her), you may assume that (his/her) character for those traits is good.]

You may take that testimony into consideration along with all the other evidence in deciding whether the People have proved that the Accused is guilty beyond a reasonable doubt.
Authority: California Criminal Jury Instructions (CALCRIM) 350 ( 2016); see also Kelley v. State, 210 Ind. 380, 397, 3 N.E.2d 65, 73 (1936).

Note: The following excerpt from Kelley, 210 Ind. at 396, is included because of the good language and explanation included:

Tendered instruction numbered 18 directed the jury to take the fact that the defendant's reputation for peace and morality had not been discussed in his neighborhood as evidence that he bore a "general good reputation for peace and morality in the vicinities wherein he lived." The court should have given the instruction.  The text-writers and decided cases affirm the proposition that evidence of the absence of any discussion of a defendant's reputation in the community in which he lives is a real indication of good reputation even though the evidence is negative in form. n2  Where the defendant has introduced qualified witnesses who have testified favorably to defendant respecting his reputation in the community in which he lives and these same witnesses have testified upon cross-examination that they have not heard his reputation discussed in the community, defendant is entitled to some such instruction as the one offered in order to be protected against a possible inference by the jury that the testimony offered on direct examination has been neutralized by the testimony on cross-examination.

n2.  "The reputation, as just indicated, must involve the general opinion, not a partial or fragmentary one.  Nevertheless that opinion may exist as a general one, entertained by the community as a whole, although no utterance by that general mass of its members, or even by a majority of them, has been made.  In other words, a general reputation may by inference be believed to exist, although the utterances actually heard by the witness, and used as the basis of his inference, may be and usually are those of a representative minority only.  ...

"Upon the same principle, the absence of utterances unfavorable to a person is sufficient basis for predicating that the general opinion of his is favorable.  A witness to good reputation may therefore testify by saying that he has never heard anything said against the person:

"1865, R. v. Rowton, Leigh & C., 520, 535, 536, Erle C. J.  'The best character is that which is the least talked of.' Cockburn, C.J.  'Negative evidence, such as "I never heard anything against the character of the man" is the most cogent evidence of a man's good character and reputation, because a man's character is not talked about till there is some fault to be found with it.  It is the best evidence of his character that he is not talked about at all.'

"1854, Benning J., in Taylor v. Smith, 16 Ga. 7: 'Certainly the sort of silent respect and consideration by which one is treated and received by those who know him is some index of what they think of him as a man of veracity; and indeed, if he is a person whom they think very highly of, this is about the only index.  The character for truth of such a person is never discussed, questioned, "spoken of." To discuss, question, or even perhaps speak of one's reputation for truth, is to admit that two opinions are possible on that point.  Suppose the question were, What was the character of Washington among his neighbors for truth?  Could the answer be anything but this: "I never heard it questioned, discussed, spoken of; and yet I know it to have been the most exalted."

"But it is obvious that this form is no sufficient indication for a reputation of bad character.  Moreover, so far as the answer (I never heard his character discussed) implies that the witness has not had opportunities for learning what the reputation was, he is not a qualified witness to reputation." Wigmore on Evidence, 2nd Ed., Vol. III, § 1613, 1614.  See also Davis v. Foster (1879), 68 Ind.  238, 241; Conrad v. State (1892), 132 Ind. 254, 259, 31 N.E. 805; Hallowell v. Guntle (1882), 82 Ind. 554, 556; Underhill on Criminal Evidence (4th Ed.), §  171; Annotation in 103 Am. St. Rep. 895. In Hallowell v. Guntle, supra, the court makes it clear that an instruction such as the one asked for in the instant case is not a comment upon the weight of evidence.
