3.31.  Dying Declaration - Alternatives

SAMPLE INSTRUCTION #1:

Testimony has been presented of a dying declaration allegedly made by the deceased.  A dying declaration is a statement made with a sense of impending death, and for this reason it is to be considered as equivalent to a statement made under oath.  You must first determine what statements, if any, were made by the deceased.  If any such statements were made, then you should determine what weight or credit, if any, should be given to them.  You should also consider the circumstances prevailing at the time the declaration is alleged to have been made.
This testimony comes to you through others, and it is not to be considered as if the deceased had appeared at this trial and testified as did other witnesses.  The deceased is not in condition, frequently, to give calm attention to the question to which [he] [she] makes [his] [her] statement.  You should take into consideration the reasonableness or unreasonableness of the statements allegedly made by the deceased; the contradictions, if any, by [his] [her] interest or lack of interest, [his] [her] intelligence, and [his] [her] position and situation to know the facts.  You should bear in mind that the defendant was not present when the declaration was allegedly made and had neither the opportunity to make suggestions, nor call attention to the circumstances in [his] [her] favor, nor to cross-examine to show inaccuracies of memory, nor expose bias from passion or prejudice.  For these reasons, this evidence should be received by you with caution.

Authority: TENNESSEE PATTERN INSTRUCTIONS - CRIMINAL, T.P.I.-Crim. 42.15 [Dying Declaration] (West 5th 2013).  See Stephenson v. State, 205 Ind. 141, 163-64 (Ind. 1932).  
See also: http://www.tncrimlaw.com/TPI_Crim/index.htm
SAMPLE INSTRUCTION #2:


If a person is dying and is aware that he or she is dying, and if under those conditions that person makes a statement as to the cause of death (and the person who killed him/her), such statement, even though hearsay, would be admissible.


Whether or not such a statement was made, and if made, whether it was truthful and accurate, as well as whether such a statement was correctly recorded or repeated are all questions of fact for you, the jury, to decide under all of the facts and circumstances of the case.


Before you would be authorized to consider any such statements, however, you must first be satisfied that the statement, if any, was made while the person making the statement was dying and while the person was aware that he or she was dying.


If you find both of these conditions to be true, the statement would qualify as a “dying declaration” and would be testimony to be considered along with all other testimony in the case under the instructions given to you. 

Authority: GEORGIA SUGGESTED PATTERN JURY INSTRUCTIONS (GA-JICRIM 1.36.20) (2009 Council of Superior Court Judges of Georgia). 

SAMPLE INSTRUCTION # 3:

You have heard testimony from [name of deceased] that the deceased told [him/her] that [recitation of statement]. We call this statement a “dying declaration.” I will now charge you with respect to the weight you may give such a statement.


According to the law, a dying declaration is not to be regarded by you as having the same value and weight as testimony which was sworn to in open court and which was subject to cross-examination. The reason we allow a dying declaration to be received in evidence at all is because it is thought that a person who believes he is dying is in such a frame of mind as to preclude all thought of falsehood. The declaration must have been made at a time when the speaker believed that death was certain and impending. This condition approximates the taking of an oath by the speaker. I repeat, you must remember that a dying declaration must not be regarded by you as having the same value and weight as testimony sworn to in open court which has been subject to the test of cross-examination, since such a dying declaration is made without fear of prosecution for perjury. You must also keep in mind that such a declaration is usually made when the speaker’s body is in pain, [his/her] mind agitated, and [his/her] memory shaken by the belief of impending death. And finally, you must note that dying declarations are not necessarily true.


However, it is for you the jury to decide, after considering all of the above factors as to what weight you will give to the statement(s) made by [name of deceased], the deceased, as testified to by _________.

Authority: Cf. Leventhal, CHARGES TO THE JURY AND REQUESTS TO CHARGE IN A CRIMINAL CASE (NEW YORK) 4:43 [General Instructions-Dying Declarations] (Thomson/West, 2007).]

Note: The commentary to the following instruction focuses on the probative value to be given a dying declaration, stating:


The crucial inquiry as to whether use of dying declarations should be permitted is directed toward the state of mind of the declarant. For a statement to constitute a dying declaration, the declarant must not only have been in extremis, but must also have spoken under a sense of impending death, with no hope of recovery. Belief by the declarant that death is possible, or even probable, is not sufficient. Rather, there must be a settled hopeless expectation that death is near at hand.


The requisite state of mind of the declarant may be found from all the circumstances surrounding the statement sought to be admitted. Any statements made by the declarant as to his or her condition or his or her expectations, as well as any statements made by medical personnel to the declarant as to the severity of injury, are highly relevant. Among the other factors to be considered by the trial court are the nature and severity of the wound, as apparent to the declarant, whether the person’s condition appeared to be improving or declining when the declaration was made, and whether any actions normally associated with an expectation of imminent death, such as asking for last rites, disposing of property, or attempting to make arrangements for the care of family members were taken.


Admissions of the decedent’s dying declarations is proper where properly linked to the accused. Any deficiencies in the value of the dying declaration goes to the weight rather than the admissibility of the statement.

Leventhal, CHARGES TO THE JURY AND REQUESTS TO CHARGE IN A CRIMINAL CASE (NEW YORK) 4:43:20 (Thomson/West 2007) 

SAMPLE INSTRUCTION # 4:


You are instructed that the dying declaration of a deceased person may be offered in evidence. A statement purporting to be a dying declaration of the deceased, _______, has been offered in evidence. You are further instructed that before you may consider such purported statement for any purpose in this case, you must first find and believe from the evidence beyond a reasonable doubt that at the time of the alleged making of the declaration, if any, the deceased, _______, made such a statement while he believed that his death was imminent and that it concerned the cause or circumstances of what he thought was his impending death. If you have a reasonable doubt as to the existence of any of the foregoing requirements, then you will wholly disregard such purported declaration, if any, and not consider it for any purpose whatsoever.

Authority: McClung, & Carpenter, TEXAS CRIMINAL JURY CHARGES 12(VI)(18) [Dying Declarations] p. 409 (James Publishing, 1999).

