3.11.  Stipulation Of Testimony - Alternative 1


A stipulation of testimony is an agreement among the Parties that, if called, a witness would have given certain testimony. You must accept as true the fact that the witness would have given that testimony. However, it is for you to determine the effect to be given that testimony and whether these facts or any other facts are true.

Authority: Church v. State, 471 N.E.2d 306, 309 (Ind. 1984) [in discussing a stipulation as to what a witness’ testimony would be, the court noted “This is not to be confused with stipulating to the truth of the statements made by the witness.  It is then the task of the trier of fact to determine whether these facts or any other facts in evidence are true.”] See, also, United States v. Lambert, 604 F.2d 594, 595 (8th Cir. 1979); United States v. Hellman, 560 F.2d 1235, 1236 (5th Cir. 1977). (There is a difference between stipulating that a witness would give certain testimony and stipulating that the facts to which a witness might testify are true.); Barnes v. State (MD 1976) 354 A2d 499, 505 (There is a distinction between an agreed statement of facts and evidence offered by way of stipulation ....when evidence is offered by way of stipulation, there is no agreement as to the facts which the evidence seeks to establish.)

Note: The Indiana Pattern Instruction 12.3500 Agreed Facts deals only with stipulated facts and not stipulated testimony. Therefore it is important to determine just what kind of stipulation you wish to enter into and which type of instruction should be given concerning the stipulation.  Alternative examples of different types of stipulations follow, including stipulations which relate only to authenticity.

