SUBSTANTIVE OFFENSES OF SPECIAL NOTE/CONCERN

13.21.  Pointing a Firearm (loaded/unloaded)

The crime of pointing a firearm is defined by law as follows:

A person who knowingly or intentionally points a firearm at another person commits a Level 6 felony. [The offense is a Class A misdemeanor if the firearm was not loaded.]

[(Note to Judge: give following paragraph and the other bracketed language below if evidence raises any inference that the firearm was not loaded) The fact that the firearm was not loaded is a mitigating factor which reduces the offense from a  Level 6 felony to a Class A misdemeanor. The State has the burden to prove beyond a reasonable doubt that the firearm was loaded.]

Before you may convict the Accused, the State must have proved each of the following beyond a reasonable doubt:
1. The Accused
2. knowingly or intentionally

3. pointed a firearm

4. at [name].

If the State failed to prove each of these elements beyond a reasonable doubt, you must find the Accused not guilty of pointing a firearm, a Level 6 felony, charged in Count ___________________.

[If the State did prove each of these elements beyond a reasonable doubt, but the State failed to prove beyond a reasonable doubt that the firearm was loaded, you may find the Accused guilty of pointing a firearm, a class A misdemeanor.

If the State did prove each of these elements beyond a reasonable doubt, and the State further proved beyond a reasonable doubt that the firearm was loaded, you may find the Accused guilty of pointing a firearm, a  Level 6 felony.]

Authority: IN Pattern Instruction 7.2700.

Comments of Pattern Instructions Committee
The following term is defined by law: “firearm” (I.C. 35-31.5-2-133; Instruction No. 14.1720).

The Indiana Supreme Court has held that the fact that the gun was unloaded is a mitigating factor which reduces pointing a firearm from a Level 6 felony to a Class A misdemeanor:

We agree … that the fact that a gun is unloaded is a mitigating factor that reduces a defendant’s culpability from a felony to a misdemeanor, not an affirmative defense.

… [T]he defendant bears no burden of proof with respect to the mitigating factor of sudden heat, only the burden of placing the issue in question where the State’s evidence has not done so. [Citations omitted.] The State then assumes the burden of disproving the existence of sudden heat beyond a reasonable doubt. [Citation omitted.] We hold the same rule applies with respect to Class A Misdemeanor Pointing a Firearm. That is, if a defendant charged with Class D Felony Pointing a Firearm seeks instead to be convicted of Class A Misdemeanor Pointing a Firearm, the defendant must place the fact of the gun having been unloaded at issue if the State’s evidence has not done so. Once at issue, the State must then prove beyond a reasonable doubt that the firearm was loaded.

Adkins v. State, 887 N.E.2d 934, 938-39 (Ind. 2008).

Subsection (a) of the pointing a firearm statute, I.C. 35-47-4-3, states that the pointing offense “does not apply” to either

▪
a law enforcement officer acting within the scope of official duties or

▪
a person who was justified in using reasonable force against another person.

The “does not apply” language, standing alone, would suggest that the “official duties” and “reasonable force” would have to be proven by the Defendant, under the doctrine for exceptions or exemptions recognized in Indiana caselaw. See Harris v. State; Armstrong v. State, 742 N.E.2d 972 (Ind. Ct. App. 2001). But the firearm statute also refers to the statutory citations for the defenses of reasonable force and law enforcement official duties, and so the Committee concludes that the General Assembly did not intend for these defenses to operate in this statute as exceptions. It is the Committee’s conclusion that the burden was intended to rest on the State to disprove these two defenses beyond a reasonable doubt, and the Committee recommends including them, when evidence to support them is presented, as an element for the State to disprove. See Chapter 10 on Defenses.

