SUBSTANTIVE OFFENSES OF SPECIAL NOTE/CONCERN
13.19.  Constructive Possession - In a Home


Possession of something may take two forms. One can possess an item directly, meaning that he or she has actual physical control over the item. Or, one can possession something constructively, meaning that he or she has the capability and intent to possess the item, even though actual physical control is absent. Evidence has been presented that other individuals may have visited at, or resided in, _____’s home. As such, possession of those premises was not exclusive to him/her. When possession of the premises on which drugs or their precursors is not exclusive, the inference of intent to maintain dominion and control over the items must be supported by additional circumstances pointing to the accused’s knowledge of the nature of the drugs and/or precursors and their presence in her home. These additional circumstances can include incriminating statements the accused made, attempted flight or furtive gestures, proximity of the substances to the accused, location of the substances within the accused’s plain view, and the combining of the substances with other items that the accused owned.

Authority: Britt v. State, 810 N.E.2d 1077 (Ind.Ct.App. 2004); Gee v. State, 810 N.E.2d 338 (Ind. 2004).

Related Instructions:  


Possession of a controlled substance may be either actual or constructive. Constructive possession consists of knowledge of the presence of the contraband plus the intent and capability to assert dominion and/or control over it. Capability to maintain control is the ability to reduce the item to personal possession or to direct its disposition or use.


Proof of a possessor interest in the premises in which the controlled substance is found may be adequate to infer knowledge and the capability to maintain dominion and control over the controlled substance. However, where the possession of said premises is not exclusive, the inference of intent must be supported by additional circumstances which point to the accused’s knowledge of the nature of the controlled substance and its presence and the accused’s ability to assert control over it.  

