SUBSTANTIVE OFFENSES OF SPECIAL NOTE/CONCERN
13.15. Child Molesting - Fondling

The crime of child molesting is defined by law as follows:

A person who, with a child under fourteen (14) years of age, performs or submits to any fondling or touching, of either the child or the older person, with intent to arouse or to satisfy the sexual desires of either the child or the older person, commits child molesting, a Level 4 felony.

[The offense is a Level 2 felony if:

(it is committed by using or threatening the use of deadly force)

(it is committed while armed with a deadly weapon)

(it is facilitated by furnishing the child, without the child's knowledge, a drug or a controlled substance)

(it is facilitated by knowing that the child was furnished with a drug or a controlled substance without the child's knowledge).]

Before you may convict the Accused, the State must have proved each of the following beyond a reasonable doubt:

1. The Accused

2. with the intent to arouse or satisfy the sexual desires of [name child] or [name Accused]

3. when [name child] was a child under fourteen (14) years of age

4. knowingly

5. [performed] [submitted to] fondling or touching [of] [by] [name child]

[6. (for Level 2 felony) (and elements 1 through 5 were committed by the Accused's using or threatening the use of deadly force)

(or)

(and when committing elements 1 through 5 Accused was armed with a deadly weapon)

(or)

(and the Accused's commission of elements 1 through 5 was facilitated by Accused's furnishing [name child] with [name drug or controlled substance alleged], a [drug] [controlled substance]), without [name child]'s knowledge.)

(or)

(and the Accused's commission of elements 1 through 5 was facilitated by Accused's knowing that [name child] had been furnished [name drug or controlled substance alleged], a [drug] [controlled substance]), without [name child]'s knowledge.)]

If the State failed to prove each of these elements beyond a reasonable doubt, you must find the Accused not guilty of child molesting, a Level 4/2felony, charged in Count ___.

Comments from Pattern Instructions Committee

The following terms are defined by law: “controlled substance” (I.C. 35-31.5-2-64; Instruction No. 14.0780); “deadly force” (I.C. 35-31.5-2-85; Instruction No. 14.1020); “deadly weapon” (I.C. 35-31.5-2-86; Instruction No. 14.1040); “drug” (I.C. 35-3.15-2-104; Instruction No. 14.1360); “other sexual conduct” (I.C. 35-31.5-2-221.5; Instruction No. 14.2815); “serious bodily injury” (I.C. 35-31.5-2-291; Instruction No. 14.3620); and “sexual intercourse” (I.C. 35-31.5-2-302; Instruction No. 14.3680).

The belief-of-age defenses for this offense are in Instruction 3.3380.

The Indiana Supreme Court has said that with this offense: 

[T]he Legislature intended that it be unnecessary for the State to prove that the alleged fondling or touching was performed with any level of mental culpability whatsoever in order to obtain a conviction. But we and the Court of Appeals have nevertheless long held that criminal intent is an element of the offense. [Citations omitted.] And neither court has ever held that a level of mental culpability more severe than “knowing” was required in this regard. 

Louallen v. State, 778 N.E.2d 794, n. 3 (Ind. 2002).

For this reason, the Committee has used only “knowingly” as the appropriate element. If the State does choose to allege “intentionally,” then “intentionally” should replace “knowingly.” If the State chooses to allege “knowingly or intentionally,” then “knowingly or intentionally” should replace “knowingly.”

The express provision in I.C. 35-42-4-3(c) for a defense of reasonable belief the child was 16 or older indicates that the General Assembly did not intend for knowledge of the age of the child to be an element of the offense. This conclusion is consistent with both common law and modern statutory “strict liability” policy. See Lechner v. State, 715 N.E.2d 1285 (Ind. Ct. App. 1999), trans. denied, 726 N.E.2d 313. See also American Law Institute, Model Penal Code and Commentaries § 213.6 at 413 et seq. (1980) (Commentary to Model Penal Code's “mistake as to age” defense). Accordingly, in this instruction the age of the alleged victim is not subject to the “knowingly” culpability required for the other elements.

The Committee finds the reasoning in Elser v. State, No. 35A02-0810-CR-957 (Ind. Ct. App., May 29, 2009) (memorandum decision not for publication) persuasive, and accordingly has not made the “with the intent to arouse or satisfy sexual desires” element subject to the “knowingly” culpability element.

Note: While the statute does not contain the intent element, case law has imposed it.  For a greater discussion of this issue, refer to the commentary to Pattern Instruction 3.3340, which also includes a discussion on the defense of belief the child was older which is now a pattern instruction.  See, Ind. Pattern Instruction 3.3380 Child Molesting Defenses—Belief as to Age.  

Note 2: There are multiple versions of this offense, as well as enhancements, which should be treated as separate instructions depending on how the offense is charged.  If the offense is charged as sexual intercourse or other sexual conduct, see Ind. Pattern Instruction  3.3300 Child Molesting—Sexual Intercourse or Other Sexual Conduct. 

Note 3: Indiana Supreme Court rejected claim that “intent to arouse . . .” language of statute did not require that the offense be performed with an intentional mens rea and found no error in instruction to jury that a defendant could be found guilty for “knowingly” or intentionally fondling or touching a child, as the intentional language is directed at a single element of the offense. Loallen v. State, 778 N.E.2d 794 (Ind. 2002). Nothing in IC 35-41-2-2(d) suggests that legislature intended that if a kind of culpability is required for one (but only one) material element that it is required for commission of offense and every material element of it. Id. See also Medina v. State, 828 N.E.2d 427 (Ind.Ct.App. 2005) (trial court erred in giving child molest instruction that did not include mens rea element, although error found harmless).

