SUBSTANTIVE OFFENSES OF SPECIAL NOTE/CONCERN
13.14.  Aggravated Battery 

The crime of aggravated battery is defined by law as follows:

A person who knowingly or intentionally inflicts injury on a person that creates a substantial risk of death or causes (serious permanent disfigurement) (protracted loss or impairment of the function of a bodily member or organ) (the loss of a fetus) commits aggravated battery, a Level 3 felony.  [The offense is a Level 1 felony if it results in the death of a child less than fourteen (14) years of age and is committed by a person at least eighteen (18) years of age.]

Before you may convict the Accused, the State must have proved each of the following beyond a reasonable doubt: 

1. The Accused

2. knowingly or intentionally

3. inflicted injury on (name person)

4. and the injury

(created a substantial risk of death)

(caused:

· [serious permanent disfigurement]

· [protracted loss or impairment of the function of (specify alleged bodily member or organ)]

· [the loss of a fetus].)

[5.(For Level 1 felony) and the offense resulted in the death of (name child),

a child who was at the time less than fourteen (14) years of age and the Accused was at the time at least eighteen (18) years of age.]

If the State failed to prove each of these elements beyond a reasonable doubt, you must find the Accused not guilty of aggravated battery, a Level 3/1 felony. 

Comment from Pattern Instructions Committee: The following term is defined by law: “fetus” (I.C. 35-31.5-2-132; Instruction No. 14.1680)

Authority: Ind. Pattern Inst.  3.2000

Note: Make sure the instruction as tendered/given includes only the alternatives charged by the State.Serious permanent disfigurement has been defined in James v. State, 755 N.E.2d 226, 230 (Ind.Ct.App. 2001).

Additional Proposed Instruction:   

“Substantial risk” is risk that has “substance or actual existence.”  Moreover, “a substantial risk of bodily injury may not be proven by mere speculation for which there has been no evidence presented at trial.”  

Authority:  Boushery v. State, 648 N.E.2d 1174, 1177 (Ind. Ct. App.); Elliott v. State, 560 N.E.2d 1266, 1267 (Ind. Ct. App. 1990).  

