15.25.  Racial Hostility Affecting the Verdict

Defendant’s proposed instruction No. _____

During the trial, if you witness one or more of your fellow jurors expressing overt racial bias, you should inform the judge and the lawyers for the parties as soon as possible. 

During and after the trial, if you learn that racial hostility significantly motivated one or more of your fellow jurors to vote to convict, you should inform the judge and the lawyers for the parties as soon as possible. 

Authority: Pena-Rodriguez v. Colorado, 2017 U.S. LEXIS 1574 (6 March 2017)
https://www.supremecourt.gov/opinions/16pdf/15-606_886b.pdf
NOTE: Indiana, like most other U.S. jurisdictions, has a “no-impeachment” evidence rule barring jurors’ testimony about what happened in deliberations if it’s offered to impeach a verdict or indictment. IRE 606. There are exceptions. Indiana jurors may testify to other jurors’ drug and alcohol use, and whether the jurors were exposed to “extraneous prejudicial information” or “outside influence.” IRE 606(b). 
In Pena-Rodriguez, the U.S. Supreme Court held that the Sixth Amendment requires an exception to the “no-impeachment rule” if there is “a threshold showing that one or more jurors made statements exhibiting overt racial bias that cast serious doubt on the fairness and impartiality of the jury’s deliberations and resulting verdict. 

For the inquiry to proceed, there must be a showing that one or more jurors made statements exhibiting overt racial bias that cast serious doubt on the fairness and impartiality of the jury’s deliberations and resulting verdict. To qualify, the statement must tend to show that racial animus was a significant motivating factor in the juror’s vote to convict. Whether that threshold showing has been satisfied is a matter committed to the substantial discretion of the trial court in light of all the circumstances, including the content and timing of the alleged statements and the reliability of the proffered evidence. The practical mechanics of acquiring and presenting such evidence will no doubt be shaped and guided by state rules of professional ethics and local court rules, both of which often limit counsel’s post-trial contact with jurors. See 27 C. Wright & V. Gold, Federal Practice and Proce​dure: Evidence §6076, pp. 580–583 (2d ed. 2007) (Wright); see also Variations of ABA Model Rules of Professional Conduct, Rule 3.5 (Sept. 15, 2016) (overview of state ethics rules); 2 Jurywork Systematic Techniques §13:18 (2016– 2017) (overview of Federal District Court rules). These limits seek to provide jurors some protection when they return to their daily affairs after the verdict has been entered. But while a juror can always tell counsel they do not wish to discuss the case, jurors in some instances may come forward of their own accord.

Pena-Rodriguez v. Colorado, 2017 U.S. LEXIS 1574, *31-32 (6 March 2017)

