9.7.  Penalty Enhancement - Presumption of Innocence - Phase II


Under the law of this State, you must presume that the accused is innocent. Although you have found the accused guilty of the offense(s) charged in Phase I of this trial, you must now presume that the accused is not a habitual offender unless the State proves each of the elements beyond a reasonable doubt. 

Because the accused is presumed to be innocent of the aggravating factor(s), he is not required to prove his innocence, present evidence or to prove or explain anything.

Authority: IN Pattern Instruction No. 1.1300. 

Instruction No. 1.1300. Presumption of Innocence.

Under the law of this State, a person charged with a crime is presumed to be innocent. This presumption of innocence continues in favor of the Accused throughout each stage of the trial and you should fit the evidence presented to the presumption that the Accused is innocent, if you can reasonably do so.
 
If the evidence lends itself to two reasonable interpretations, you must choose the interpretation consistent with the defendant's innocence. If there is only one reasonable interpretation, you must accept that interpretation and consider the evidence with all the other evidence in the case in making your decision.
 
To overcome the presumption of innocence, the State must prove the Accused guilty of each element of the crime charged, beyond a reasonable doubt.
 
The Accused is not required to present any evidence to prove his innocence or to prove or explain anything.

Comments  

This instruction has been modified to comply with McCowan v. State, 27 N.E.3d 760 (Ind. 2014). McCowan holds that the second sentence of the first paragraph must be given if requested by the defense; the Instructions Committee believes that this sentence should always be given to avoid inadvertent reversible error and an issue for post-conviction relief.

McCowan also leaves it to the judge's discretion whether to use language equivalent to that in the second paragraph. The Instructions Committee believes that the language in the second paragraph will almost invariably apply under the three part standard of review for tendered criminal jury instructions and recommends its use in every case.

