9.5.  Habitual Offender - Elements - Phase Ii – Any Level Felony Charge With Three Prior Unrelated Felony Convictions.

I.C. 35-50-2-8.
 
The State may seek to have a person sentenced as a habitual offender for a felony by proving that the person has accumulated three (3) prior unrelated felony convictions [(give following phrase only if one of the alleged priors was a Level 5, Level 6, Class C, or Class D felony) and not more than ten (10) years have elapsed between the time the person was released from imprisonment, probation, or parole (whichever is latest) and the time the person committed the current offense].

The Court instructs you that [name first alleged prior, e.g. "burglary"] and [name second alleged prior] and [name alleged third prior] are all felonies.

You may find the Accused to be a habitual offender only if the State has proven each of the following facts beyond a reasonable doubt:

1. The Accused
 
2. committed and was convicted and sentenced for [name alleged felony, e.g. "burglary"], and
 
3. later committed and was convicted and sentenced for [name alleged second felony], and
 
4. later committed and was convicted and sentenced for [name alleged third felony], and
 
5. later committed Count ____________________ [and/or Count ____________________ (name felony(s) of which Accused was convicted in Phase I), a felony
 
[6. (give if one prior was a Level 5 or 6 or Class C or D felony) and not more than ten years elapsed between the time the Accused was released from imprisonment, probation or parole (whichever is latest) and the time the Accused committed Count ____________________ [and/or Count ____________________ ] (name felony(s) of which Accused was convicted in Phase I].

If the State failed to prove each of these facts beyond a reasonable doubt, you must find the Accused is not a habitual offender.


Authority:  Indiana Pattern Instruction No. 15.1280.


Comments:  

Preliminary Pattern Instruction 1.0300 on the jury's right to determine the law and the facts should be given with this instruction. A defendant has the right to have the instruction on the jury's right to determine the law and the facts given not just in final instructions in the guilt phase but also in the habitual offender phase of trial. Shouse v. State, 849 N.E.2d 650 (Ind. Ct. App. 2006), transfer denied.

Whether a prior offense is a felony is an issue of law for the court, not an issue of fact for the jury. McCollum v. State, 582 N.E.2d 804 (Ind. 1991). Accordingly the instruction above has the court instruct the jury that the alleged prior convictions are felonies. The Committee also concludes that it is a matter of law for the court whether one of the priors was a Level 5 or 6 or Class C or D felony, so that if an alleged prior was 5, 6, C, or D as determined by the court the court should then instruct on the required time limit in element 6 of the instruction.

Note: While element five of the instruction states the State must prove the Defendant committed the offense, the conviction in the first phase of the trial conclusively establishes the commission of the offense. And it has been held that commission of the underlying offense is "an issue which had been decided in the case, was the law of the case, and was totally outside the realm of the second assembled jury." Gilliam v. State, 563 N.E.2d 94 (Ind. 1990). But, in the event an instruction is deemed necessary the Committee recommends the following:

If the State has proven that the Defendant was convicted and sentenced for an offense, then the State has proven that the Defendant committed the offense.
