Chapter 9
Habitual Offender and Enhancement Proceedings


Habitual Offender and Enhancement Proceedings
Chapter 9



9.15.  Repeat Sexual Offender

I.C. 35-50-2-14

The State is seeking to have the Defendant sentenced as a repeat sexual offender by proving that the Defendant had accumulated one prior unrelated felony conviction [under I.C. 35-42-4-1 through I.C. 35-42-4-9 or I.C. 35-46-1-3] [for an offense committed in another jurisdiction that is substantially similar to a sex offense under I.C. 35-42-4-1 through I.C. 35-42-4-9 or IC 35-46-1-3] before the Defendant committed the offense of (name Indiana offense) in Count ____________________ of which the Defendant was convicted in Phase I of this trial.

You may find the Defendant to be a repeat sexual offender only if the State has proven each of the following facts beyond a reasonable doubt:
1. The Defendant;
 
2. was convicted and sentenced for
 
[the Indiana felony sex offense of (name alleged offense under I.C. 35-42-4-1 through I.C. 35-42-4-9 or I.C. 35-46-1-3 )]
 
[or]
 
[an attempt] [a conspiracy] to commit [the Indiana felony sex offense of (name alleged offense under I.C. 35-42-4-1 through I.C. 35-42-4-9 or I.C. 35-46-1-3 )]
 
[or]
 
[the ___________________ (name jurisdiction) offense of ___________________ (name alleged offense in the other jurisdiction), an offense which the court instructs you was substantially similar to the Indiana offense under I.C. _________________ (insert statutory citation) of ___________________ (name Indiana sex offense)];
 
3. and afterwards committed the ( name Indiana offense) in Count ____________________ of which Defendant was convicted in Phase I of this trial.


 
If the State failed to prove each of these facts beyond a reasonable doubt, you must find the Defendant is not a repeat sexual offender.


Authority:  Pattern Instruction 15.18000


Comments  

Preliminary Pattern Instruction 1.0300 on the jury's right to determine the law and the facts should be given with this instruction. See Shouse v. State, 849 N.E.2d 650 (Ind. Ct. App. 2006) (defendant has the right to have the instruction on the jury's right to determine the law and the facts not just in final instructions in the guilt phase but also in the habitual offender phase of trial).

The Committee has concluded that the "substantial similarity" issue about the other jurisdiction's offense is one for the court to determine, by judicially noticing the offense's definition and comparing it with the Indiana offense. State v. Rans, 739 N.E.2d 164 (Ind. Ct. App. 2000), transfer denied (whether Michigan DWVI offense was "substantially similar" to Indiana's OWI crime was a question of statutory interpretation, "a question of law reserved for the courts"). In making the similarity determination, the court must look at the definition of the other jurisdiction's offense in effect at the time of the Indiana battery charged in the current prosecution. State v. Akins, 824 N.E.2d 676 (Ind. 2005) (with Indiana OVWI "previous conviction of operating while intoxicated" definition as a conviction "in any other jurisdiction in which the elements of the crime for which the conviction was entered are substantially similar to the elements of the Indiana offense," "the correct comparison is between the Michigan statute under which the defendant was convicted and the Indiana statute at the time of the Indiana offense," not at the time the prior Michigan conviction was entered).

The Committee also notes that whether a prior offense is a felony is an issue of law for the trial court, not an issue of fact for the jury. McCollum v. State, 582 N.E.2d 804 (Ind. 1991).

2

