8.9.  Included Offenses


The law permits the jury to determine whether the Accused is guilty of certain charges which are not explicitly included in the indictment/information. These additional charges which the jury may consider are called included offenses. They are called included offenses because they are offenses which are very similar to the charged offense. Usually the only difference between the charged offense and the included offense is that the charged offense contains an element that is not required to be proven in the included offense, or that the charged offense requires a higher level of culpability than the included offense.


If the State proves each of the essential elements of the charged offense, then you need not consider the included offense(s), however if you find the State failed to prove each of the essential elements of the charged offense, you must find the accused not guilty of the charged offense.


If you do find the Accused not guilty of the charged offense then you may consider whether the Accused is guilty of the included offense(s).  You must not find the accused guilty of more than one crime for each count. 


In this case, the accused is charged with [INSERT CHARGED OFFENSE]. [Give the standard instruction for the elements of the charged offense.] If the State failed to prove each of these elements beyond a reasonable doubt, you must find the accused not guilty of [CHARGED OFFENSE], a Level [LEVEL OF OFFENSE], as charged in Count [SET FORTH COUNT]. 


You may then consider any included crime.  The crime of [INCLUDED OFFENSE] is included in the charged crime of [CHARGED CRIME]. [Give the standard instruction for the elements of the included offense].  If the State failed to prove each of these elements beyond a reasonable doubt, you must find the accused not guilty of [INCLUDED OFFENSE], as included in Count [SET FORTH COUNT].


If the State did prove each of the elements of the crime of [INCLUDED OFFENSE] beyond a reasonable doubt, you may find the accused guilty of [INCLUDED OFFENSE], a Level [LEVEL OF OFFENSE].

Note: If there are more included offenses, repeat the standard elements instructions for the additional offenses.

Authority: Ind. Pattern Instruction 13.3700, 13.3900, 13.4100, modified to incorporate Wright v. State, 658 N.E.2d 563 (Ind. 1995); Scrivener v. State, 441 N.E.2d 954 (Ind. 1982). 

Note: This instruction largely tracks the pattern instructions 13.3700, 13.3900, and 13.4100, but includes introductory language to explain the concept of included offenses.  The term “lesser included offense” has been changed to simply “included offense.”  This latter term is used by the pattern instructions and doesn’t necessarily carry the connotation that the accused is getting a break.

Note 2: Remember, Voluntary Manslaughter is not a traditional included offense of Murder.  A specific instruction on Voluntary Manslaughter is included in the Substantive Offenses section of this manual.

Note 3: You may also wish to tender an instruction which explains the difference between the charged offense and the included offense.  This instruction would vary depending on which offenses are involved.  A sample is included on the following page.

