8.3.  Accomplice Liability Instruction


Mere presence of the accused at the crime scene is not sufficient to establish that he aided another person in committing an offense.  Nor is mere acquiescence in the commission of the offense sufficient to convict the accused as an accomplice.

Rather, there must be evidence of the accused’s affirmative conduct, either words or actions, which support a reasonable inference of a common design or purpose to effect the commission of a crime.  Accomplice liability requires proof the accused engaged in voluntary conduct in concert with his accomplice.  

Note: If offense is attempted murder, substitute this paragraph:
[You must not convict the Accused of aiding, inducing or causing Attempted Murder unless you find beyond a reasonable doubt that the Accused knowingly or intentionally participated in some conduct of an affirmative nature, and specifically intended that the killing occur.]

Authority: Peterson v. State, 699 N.E.2d 701 (Ind.Ct.App. 1998) (reversible error for failure to give accused's tendered instructions which went beyond the bare language of I.C. 35-41-2-4 and Pattern Instruction 2.11); Conard v. State, 175 Ind.App. 43, 369 N.E.2d 1090 (1977) (mere presence at scene of crime does not establish offense of being an accessory, nor does acquiescence, and there must be some conduct of an affirmative nature on the part of accused).  For attempted murder, Woodson v. State, 767 N.E.2d 1022 (Ind.Ct.App. 2002); Bethel v. State, 730 N.E.2d 1242 (Ind. 2000); and Specht v. State, 838 N.E.2d 1081 (Ind.Ct.App. 2005) (D received IAC because trial counsel failed to object to jury instructions given on accomplice liability for attempted murder where instructions did not inform jury that it had to find that defendant, a non-shooting accomplice, specifically intended that victim be killed in order to find him guilty of attempted murder on an accomplice liability theory). 

Note: See Bridges v. State, 835 N.E.2d 482 (Ind. 2005), finding objection at trial that accomplice liability instruction “is not an accurate statement of the law” insufficient and not specific enough. Issue not preserved for appeal where did not specifically identify his claimed objection or tender a correct instruction remedying the error. 

