1.11.  Juror Questioning (alternative)

Generally only the lawyers and I ask witnesses questions. If you are concerned about whether a witness will testify about a matter that seems important to you, usually, if you are patient, the matter will be covered by further questions asked by me or the lawyers.


Occasionally, however, a juror feels that an important question has not been asked. Now I am not encouraging any of you to pose questions to the witnesses in this case. However, if it happens during trial that you feel an important question has not been asked, you may write out the question on a blank piece of paper from your notebook, raise your hand when the lawyers are finished with their examination of the witness, and have the question handed to me. I then will decide if the question is a proper one after consulting with the lawyers. If it is, and if it relates to a factual matter about which the witness can testify, I will ask the witness the question.


If I do not ask the question, that means I have decided that it is not legally proper for some reason, just like I might sustain an objection to a question asked by a lawyer for the same reason. If I do not ask the question, the juror posing it should not guess or speculate about what the answer might have been, and may not consider the question or discuss it with other jurors during deliberations. If I decide that the question deals with a legal issue, I may decide to wait until my final instructions and answer it then if it is relevant to your consideration of the case.


No juror ever may pose questions orally to a witness at any time during the trial. Moreover, you may pose a question to a witness only to help you understand the testimony, to clarify the evidence or to seek information, not to discredit or argue with a witness. This is because you, as jurors, are impartial judges of the facts, not advocates for either side in this trial.


Finally, remember that just because you may submit questions to witnesses does not mean that you may discuss this case with a fellow juror or anyone else before you begin your deliberations. You may not do so, as I already have told you, and will remind you throughout this trial. This means that you may not discuss with a fellow juror or anyone else, either here in the courtroom or outside, any question you might be thinking of posing to a witness.


[Additionally, if a question submitted by a juror is not posed by the court because the question is legally improper, the court should instruct the jury as follows]: 

Ladies and gentlemen, I have decided not to ask this witness a question written out by one of the jurors because the question is not legally proper. I do not know what the answer to the question would have been, and I must direct the juror who submitted the question not to guess or speculate about the answer because it is not relevant to your consideration of this case. That juror must put the question out of his or her mind and may not consider it or discuss it with other jurors during deliberations.

Authority:  Yeager v. Greene, 502 A.2d 980, 1005-06 (DC App. 1985) [This decision arose from a Writ of Mandamus concerning juror note taking and questioning, and has an extensive discussion of those issues.  It is recommended for full reading by those dealing with these issues.]

