[bookmark: _Toc369588995]10.5.  Accident 

	If, after consideration of all the evidence, you have a reasonable doubt as to whether or not the __________ [insert act or omission which is charged] was an accident, you must resolve the doubt in favor of the defendant and [bring in a verdict of not guilty] [find criminal intent to be absent].  The State has the burden of disproving accident beyond a reasonable doubt.

Authority: Pattern Instruction No. 10.1900 (withdrawn). 

Comment from Pattern Committee:

The “accident” instruction formerly appearing here has been withdrawn.
In reviewing this instruction and considering the “accident” “defense,” the Committee could not conceive of a situation in which the principles incorporated in an instruction on “accident” would not also be conveyed to the jury by the standard pattern charges on the elements of the crime, the State’s burden to prove, etc.
The Committee also noted that the “accident” instruction appearing in prior versions of this work was taken from Gunn v. State, 174 Ind. App. 26, 365 N.E.2d 1234 (1977), which reviewed a conviction for a 1973 homicide and accordingly did not apply the current Indiana Penal Code as revised in 1976. A number of decisions applying the present penal code and addressing “accident” instruction issues have not considered whether “accident” instructions are appropriate and, if so, how they ought to be worded. See, e.g., Wrinkles v. State, 690 N.E.2d 1156 (Ind. 1977) (as State did not contest whether tendered “accident” instruction “stated the law,” Indiana Supreme Court did not address the issue).
[bookmark: _GoBack]Recently, in an opinion later vacated by a grant of transfer to the Indiana Supreme Court, the Court of Appeals affirmed a refusal to give the former “accident” Pattern Instruction 10.1900 in a criminal recklessness trial. Springer v. State, 779 N.E.2d 555, 562–63 (Ind. Ct. App. 2002), transfer granted, 792 N.E.2d 39 (Ind. 2003). The Court of Appeals’ opinion assessed this Comment and concluded that the former instruction could have been confusing in Springer’s case. The Court of Appeals did not rule out the possibility that “in the future a situation may be presented in which an accident instruction would be appropriate.” The Indiana Supreme Court adopted the opinion of the Court of Appeals’ reasoning that “were the jury to decide that the shooting was a result of an accident, there is no question that the jury could not find that he was reckless.” Springer v. State, 798 N.E.2d 431 (Ind. 2003).

