10.46   Disorderly Conduct
Indiana Code Annotated § 35-45-1-3(a)(2), the charge of Disorderly Conduct, implicates only unreasonably noisy expression amounting to a public nuisance or, when political speech is at issue, amounting to a private nuisance under traditional common law standards.

Authority:  Price v. State, 622 N.E.2d 954 (Ind. 1993).  

Given:  _______

Refused:  _______

Modified:  _______



13. 28  Disorderly Conduct – Restriction of Expressive Activity
You, as the trier of fact, are to decide whether the statements Mr. Campbell II is accused of saying fall under the protections of the Article I, Section 9 of the Indiana Constitution, which states:

Section 9. No law shall be passed, restraining the free interchange of thought and opinion, or restricting the right to speak, write, or print, freely, on any subject whatever: but for the abuse of that right, every person shall be responsible.

This requires a two step process, you must first decide whether a state action has, in the concrete circumstances of the case, restricted Mr. Campbell II’s opportunity to engage in expressive activity.  Second, if it has, you must decide whether the restricted activity constitutes an “abuse” of the right to speak under the Indiana Constitution.
You must first determine whether the police officer’s action in this case restricted Mr. Campbell II’s opportunity to engage in expressive activity.  Under the Indiana Constitution, expressive conduct is to be given a broad interpretation.  It extends to any subject whatever, and reaches every conceivable mode of expression.  Expressive activity is restricted when the State imposes a direct and significant burden on the person’s opportunity to speak their mind, in whatever manner the speaker deems most appropriate.
13.29  Disorderly Conduct – Right to Speak Clause
If a claimant demonstrates that the right to speak clause is implicated, they retain the burden of showing that the State could not reasonably conclude that the restricted expression was an “abuse.”  One way a claimant can meet this burden is by showing his or his expressive activity was political.  If the claimant has succeeded in that, the state must prove that its actions have not materially burdened the claimant’s opportunity to engage in political expression.  A common feature of political expression is the reference to state action.  
Expressive activity is political, for the purposes of the responsibility clause, if the point is to comment on government action, including criticism of an official acting under the color of law.  However, where the individual’s expression focuses on the conduct of a private party, including the speaker himself, it is not political.  Pure political expression cannot constitute an “abuse” within the police power unless it inflicts upon determinable parties harm of a level of seriousness analogous to that required under tort law, meaning that it rises to the level of a private nuisance.    

Authority:  Whittington v. State, 669 N.E.2d 1363, 1367 (Ind. 1996); Jordan v. State, 37 N.E.3d 525, 533 (Ind.Ct.App. 2015); Blackmon v. State, 868 N.E. 2d 579, 585 (Ind. App. 2007).
Given:  _______

Refused:  _______

Modified:  _______

13.30  Disorderly Conduct – Political Expression and Private Nuisance
If a claimant demonstrates that the right to speak clause is implicated, they retain the burden of showing that the State could not reasonably conclude that the restricted expression was an “abuse”.  One way a claimant can meet this burden is by showing his or her expressive activity was political.  If the claimant has succeeded in that, the State must prove that its actions have not materially burdened the claimant’s opportunity to engage in political expression.  A common feature of political expression is the reference to state action.  Expressive activity is political, for the purposes of the responsibility clause if the point is to comment on government action, including criticism of an official acting under the color of law. However, where the individual’s expression focuses on the conduct of a private party, including the speaker himself, it is not political. Pure political expression cannot constitute an “abuse” within the police power unless it inflicts upon determinable parties harm of a level of seriousness analogous to that required under tort law, meaning that it rises to the level of a private nuisance.    
13.31  Disorderly Conduct --  Definition of Nuisance
A nuisance is a private nuisance when a person sustains in his person any special injury different from the public.  Mere annoyance of inconvenience will not support an action for nuisance.  

13.32  
Right to resist excessive force -Resisting law enforcement

The law does not allow a peace officer to use more force than necessary to affect an arrest, and if he does use such unnecessary force, he thereby becomes a trespasser, and an arrestee therefore may resist the arrester's use of excessive force by the use of reasonable force to protect himself against great bodily harm or death. If you find that the officer used more force than necessary to effectuate the arrest, then the accused was permitted to resist the arrest to such an extent as necessary to protect himself from great bodily harm or death, and you must find him not guilty of resisting law enforcement.

Authority:  I.C. 35-41-3-2(i)(2) (amended in response to Barnes v. State, 946 N.E.2d 572 (Ind. 2011), clarified on reh’g, 953 N.E.2d 473, to restore a citizen’s right to use reasonable force to protect himself against unlawful police entry); Cupello v. State, 27 N.E.3d 1122 (Ind.Ct.App. 2015) (D exercised reasonable force to prevent or terminate an unlawful entry by a public servant into his home, i.e, an off-duty constable employed as courtesy officer placing his foot inside threshold of apartment door); Wilson v. State, 842 N.E.2d 443, 446 (Ind.Ct.App. 2006).




ACCEPTED      _______





DENIED            _______





MODIFIED       _______



13.33   Resiting Law Enforcement  -- Force
Force is used when an individual directs strength, power, or violence towards police officers, or when he makes a threatening gesture or movement in their direction.   

