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Alternative Instruction:

An accused who acts in reliance on public authority does not act knowingly [or with the intent to (state intent requirement of statute, if any)], and should be found not guilty.

An accused acts under public authority if:

1. that accused is affirmatively told that his/her conduct would be lawful;

2. the accused is told this by an official of the [United States] government; [and]

3. the accused actually relies on what the official tells him/her in taking the action; [and,

4. the accused’s reliance on what he or she was told by the official is reasonable in light of the circumstances.]

In considering whether an accused actually relied on representations by an official that his/her conduct would lawful, you should consider all of the circumstances of their discussion, including the identity of the official, the point of law discussed, the nature of what the accused told, and was told by, the official, and whether that reliance was reasonable.

Authority: 7th Circuit Federal Jury Instructions – Criminal (6.06 Reliance on Public Authority) (1999).

Comment:

[bookmark: _GoBack]The defendant bears the burden of proving the defense of reliance on public authority by a preponderance of the evidence. United States v. Jumah, 493 F.3d 868, 875 (7th Cir. 2007). This defense is closely related to the defense of entrapment by estoppel. Although the court in Jumah questions the meaningful-ness of the difference between the two, it offers this distinction: in the case of a public authority defense, the defendant, acting at the request of a government official, engages in conduct that the defendant knows to be otherwise illegal, while in the case of a defense of entrapment by estoppel, the defendant does not believe that his conduct constitutes a crime, based on the statements of a government official. Id. at 874 n.4; see also United States v. Strahan, 565 F.3d 1047, 1051 (7th Cir. 2009) (“the public-authority defense requires reasonable reliance by a defendant on a public official’s directive to engage in behavior that the defendant knows to be illegal”); United States v. Baker, 438 F.3d 749, 753 (7th Cir. 2006). The instruction is worded to require that the official had the actual authority to authorize the conduct. The Seventh Circuit has not definitively decided, however, whether the actual authority is required or whether, as with the defense of entrapment by estoppel, apparent authority suffices. See Baker, 438 F.3d at 754.

