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Ind. Code § 35-42-4-4(f).

It is a defense to Child Exploitation if all the following apply:

(1) a cellular telephone, another wireless or cellular communications device, or a social networking web site was used to possess, produce, or disseminate the image

and

(2) the defendant was not more than four (4) years older or younger than the person who was depicted in the image or who received the image

and

(3) the relationship between the defendant and the person who received the image or who is depicted in the image was (a dating relationship) (an ongoing personal relationship other than a family relationship)

and

(4) the Defendant was less than twenty-two (22) years of age at the time of the offense

and

(5) the person who received the image or who was depicted in the image acquiesced in the Defendant’s conduct.

The Defendant has the burden to prove this defense by the greater weight of the evidence.

The defense above does not apply if the State proves beyond a reasonable doubt that:
(1) the person who received the image disseminated it to a person other than the person (who sent the image) (who was depicted in the image)

(or)

(2) the image was of a person other than the person who sent the image or received the image

(or)

(3) the dissemination of the image violated:
(A) a protective order to prevent domestic or family violence issued under IC 34-26-5 (or, if the order involved a family or household member, under IC 34-26-2 or IC 34-4-5.1-5 before their repeal)

(or)

(B) an ex parte protective order issued under IC 34-26-5 (or, if the order involved a family or household member, an emergency order issued under IC 34-26-2 or IC 34-4-5.1 before their repeal)

(or)

(C) a workplace violence restraining order issued under IC 34-26-6

(or)

(D) a no contact order in a dispositional decree issued under IC 31-34-20-1, IC 31-37-19-1, or IC 31-37-5-6 (or IC 31-6-4-15.4 or IC 31-6-4-15.9 before their repeal) or an order issued under IC 31-32-13 (or IC 31-6-7-14 before its repeal) that orders the person to refrain from direct or indirect contact with a child in need of services or a delinquent child

(or)

(E) a no contact order issued as a condition of pretrial release, including release on bail or personal recognizance, or pretrial diversion, and including a no contact order issued under IC 35-33-8-3.6

(or)

(F) a no contact order issued as a condition of probation

(or)

(G) a protective order to prevent domestic or family violence issued under IC 31-15-5 (or IC 31-16-5 or IC 31-1-11.5-8.2 before their repeal)

(or)

(H) a protective order to prevent domestic or family violence issued under IC 31-14-16-1 in a paternity action

(or)

(I) a no contact order issued under IC 31-34-25 in a child in need of services proceeding or under IC 31-37-25 in a juvenile delinquency proceeding

(or)

(J) an order issued in another state that is substantially similar to an order described in clauses (A) through (I)

(or)

(K) an order that is substantially similar to an order described in clauses (A) through (I) and is issued by an Indian:
(i) tribe;
(ii) band;
(iii) pueblo;
(iv) nation; or
(v) organized group or community, including an Alaska Native village or regional or village corporation as defined in or established under the Alaska Native Claims Settlement Act (43 U.S.C. 1601 et seq.)

that is recognized as eligible for the special programs and services provided by the United States to Indians because of their special status as Indians

(or)

(L) an order issued under IC 35-33-8-3.2

(or)

(M) an order issued under IC 35-38-1-30.


	

[bookmark: _GoBack]Authority: IN Pattern Instruction No. 3.4700.

Comments from Pattern Committee

This instruction can be used when the defense is invoked in prosecutions for Child Exploitation—Managing or Producing, Instruction No. 3.4180; Child Exploitation—Disseminating, Instruction No. 3.4220; Child Exploitation—Computer, Instruction No. 3.4260; Possession of Child Pornography, Instruction No. 3.4600; Child Exploitation—Performance or Incident, Instruction No. 3.4300; Child Exploitation—Disseminating or Exhibiting Matter. Instruction No. 3.4340; and Child Exploitation—By Computer, Instruction No. 3.4380.

The court should instruct separately on the greater weight of the evidence by using Model Civil Jury Instruction No. 111:

Evidence is of the greater weight if it convinces you more strongly of its truthfulness. It is evidence that convinces you that something is more probably true than not true.

A greater number of witnesses testifying to a fact on one side or a greater quantity of evidence introduced on one side does not necessarily amount to the greater weight of the evidence.

The statute creating the defense does not expressly state whether the legislature intended that the accused has the burden to prove the defense. The Committee believes the burden may be properly assigned to the defendant, based on caselaw:

The burden of proving a defense may be placed on the defendant so long as proving the defense does not require the defendant to negate an element of the crime. Martin v. Ohio, 480 U.S. 228, 233–34, 107 S. Ct. 1098, 94 L. Ed. 2d 267 (1987). If the defense specifically negates an element of the crime, however, the State has the burden to prove beyond a reasonable doubt the absence of the defense. Blatchford v. State, 673 N.E.2d 781, 782 (Ind. Ct. App. 1996).

Moon v. State, 823 N.E.2d 710, 714 (Ind. Ct. App. 2005).


