[bookmark: _Toc369588999]10.48.  Sexual Misconduct with a Minor—Defenses

Ind. Code § 35-42-4-9(c); (d); and (e).

[It is a defense that the Defendant reasonably believed that [name child] was sixteen years of age or older. If the Defendant proved this by a preponderance of the evidence, you must find the Defendant not guilty of sexual misconduct with a minor, a Class C/B felony, charged in Count_________ .]

[It is a defense that [name child] either was married or had been married at the time of the occurrence. If the Defendant proved this by a preponderance of the evidence, you must find the Defendant not guilty of sexual misconduct with a minor, a Class C/B felony, charged in Count___________ .]

[It is a defense that:
· the Defendant was not more than four years older than the child
· and
· the relationship between the Defendant and the child was (a dating relationship) (an ongoing personal relationship, but not including a family relationship)
· and
· the Defendant was under twenty-one (21 years of age at the time of the sexual conduct
· and
· the sexual conduct
· was not committed by using or threatening the use of deadly force
· and
· was not committed while armed with a deadly weapon
· and
· did not result in serious bodily injury
· and
· was not facilitated by furnishing [name child] without [name child’s] knowledge with a drug or a controlled substance)
· and
· the commission of the offense was facilitated knowing that [name child] had been furnished with a drug or a controlled substance without [name child’s] knowledge
· and
· the Defendant did not have a position of authority or substantial influence over the child.

If the Defendant proved these elements of the defense by a preponderance of the evidence, you must find the Defendant not guilty of sexual misconduct with a minor, a Class C/B felony, charged in Count_____.]


	

Authority: IN Pattern Instruction No. 3.4100.

Comments from Pattern Committee

This instruction is for use with Class C or B felony sexual misconduct of a minor by intercourse or deviate sexual conduct, Instruction No. 3.37, or with Class D or C felony sexual misconduct of a minor by fondling or touching, Instruction 3.39. This instruction is not to be used with Class A felony sexual misconduct of a minor by intercourse or deviate sexual conduct, Instruction No. 3.37a, or with Class B felony sexual misconduct of a minor by fondling or touching, Instruction 3.39a.

As noted in the Comments to Instructions 3.37 and 3.39, knowledge of the age of the child is not an element of the offense, and unmarried status of the child is also not an element. For this reason, the Committee has placed the burden to prove these defenses on the Defendant.

[bookmark: _GoBack]In general, a defendant bears the burden of proving an affirmative defense. However, if the affirmative defense specifically negates an element of the crime, then the burden of proof lies on the State to establish beyond a reasonable doubt the absence of the affirmative defense. Ward v. State, 4 38 N.E.2d 750, 753 (Ind. 1982), (citing Patterson v. New York, 432 U.S. 197, 97 S. Ct. 2319, 53 L. Ed. 2d 281 (1977).) A difference exists between facts in mitigation of culpability that are separate and distinct from the elements of the crime and an affirmative defense that negates an element of the crime. Ward, 438 N.E.2d at 753.

Blatchford v. State, 673 N.E.2d 781, 7872–83 (Ind. Ct. App. 1996) (holding burden to prove statutory defense of inability to pay support was Defendant’s).

