11.2.  Basic Elements Instruction Where Insanity Raised

The crime of [INSERT CRIME HERE] as charged in Count [SPECIFY COUNT] is defined by law as follows:

A person who [QUOTE THE STATUTE] commits [THE OFFENSE CHARGED].  

Before you may convict the accused, the State must have proven each of the following:

1. The Accused; 

2. [SET FORTH EACH ELEMENT OF THE OFFENSE ON A SEPARATE LINE]


If the State failed to prove each of these elements beyond a reasonable doubt, you must find the accused not guilty of [INSERT OFFENSE CHARGED], a [felony] [a misdemeanor], charged in Count [SPECIFY COUNT].


If the State did prove each of these elements beyond a reasonable doubt, you must then consider whether the accused proved by a preponderance of the evidence that at the time of such conduct, as the result of a mental disease or defect, he was unable to appreciate the wrongfulness of the conduct. If, after considering all of the evidence you find it more likely than not that the accused was unable to appreciate the wrongfulness of his conduct as the result of a mental disease or defect, you must find the accused not responsible by reason of insanity.


If the State did prove each of the elements of [INSERT OFFENSE CHARGED]  beyond a reasonable doubt and you further find at the time of such conduct the accused did not suffer from a mental disease or defect,  or that the accused did appreciate the wrongfulness of his conduct, but you also find at the time of said acts the accused was mentally ill or had a psychiatric disorder which substantially disturbed his thinking, feeling or behavior and impaired his ability to function, then you may find the accused guilty but mentally ill of [INSERT OFFENSE CHARGED].

If the State did prove each of the elements of [CHARGED OFFENSE] beyond a reasonable doubt, and the Accused did not prove by a preponderance of the evidence that at the time of such conduct, as the result of a mental disease or defect, he was unable to appreciate the wrongfulness of the conduct, and you do not find that the Accused was mentally ill at the time of the conduct, then you may find the Accused guilty of [THE CHARGED OFFENSE].
Authority: IN Pattern Instruction 11.0100 (instruction actually specific to murder; modified here for any general crime and to direct the jury to consider alternative verdicts in a different order); I.C. 35-42-1-1, I.C. 35-41-3-6, I.C. 35-41-4-1, I.C. 35-36-1-1, I.C. 35-36-2-3., modified with pattern basic elements instruction.

Note: There is a distinct possibility that a jury may improperly decide to compromise and find an accused Guilty But Mentally Ill out of fear that if they find him/her Not Responsible By Reason of Insanity, he or she will be set free.  This kind of compromise would deprive the accused of his right to due process and a fair trial.  You may therefore want to add some language to this instruction concerning the jury’s duty not to do this.  Language supporting this kind of argument may be found in the instruction, “Consequences of Not Responsible by Reason of Insanity Verdict - Alternative 2", included in this section. 

