Introduction

Note: In Marley v. State, 747 N.E.2d 1123 (Ind. 2001), the Indiana Supreme Court held that an accused could raise a defense based on the effects of battery in only two ways.  Either the effects of battery caused the accused to be relieved of criminal liability due to insanity, or gave rise to an effective self-defense claim.


The defense is based on the statutory provision found in I.C. 35-41-3-11. Before these defenses can be raised under I.C. 35-41-3-11, the accused must comply with the requirements in I.C. 35-41-3-11.  
If the accused meets these criteria, then he or she may raise a defense under I.C. 35-41-3-11, which states:

Sec. 11.(a) As used in this section, "defendant" refers to an individual charged with any crime involving the use of force against a person.

(b) This section applies under the following circumstances when the defendant in a prosecution raises the issue that the defendant was at the time of the alleged crime suffering from the effects of battery as a result of the past course of conduct of the individual who is the victim of the alleged crime:

(1) The defendant raises the issue that the defendant was not responsible as a result of mental disease or defect under section 6 of this chapter, rendering the defendant unable to appreciate the wrongfulness of the conduct at the time of the crime. 

(2) The defendant claims to have used justifiable reasonable force under section 2 of this chapter. The defendant has the burden of going forward to produce evidence from which a trier of fact could find support for the reasonableness of the defendant's belief in the imminence of the use of unlawful force or, when deadly force is employed, the imminence of serious bodily injury to the defendant or a third person or the commission of a forcible felony.

(c) If a defendant proposes to claim the use of justifiable reasonable force under subsection (b) (2), the defendant must file a written motion of that intent with the trial court not later than:

(1) twenty (20) days if the defendant is charged with a felony; or 

(2) ten (10) days if the defendant is charged only with one (1) or more misdemeanors; before the omnibus date. However, in the interest of justice and upon a showing of good cause, the court may permit the filing to be made at any time before the commencement of the trial.

(d) The introduction of any expert testimony under this section shall be in accordance with the Indiana Rules of Evidence.


Based on the Marley decision, the use of either of these defenses requires notice, and the accused bears the burden of production.  It appears that if the “effects of battery” is used in any way as “a claim that an abnormal condition has impaired the defendant’s perception of the action taken” then the accused will be required to proceed under an insanity defense, including the relevant statutory procedures and bearing the burden of proof by a preponderance of the evidence. Marley, supra, at 1128.


On the other hand, if the “effects of battery” is being used to support self-defense, then the burden remains on the State to prove that the accused’s actions were not based on a reasonable belief.


Because the use of the statute to raise insanity is generally covered under the instructions related to that defense, only the self-defense instructions related to “effects of battery” will be addressed here.  These instructions will need to be used in conjunction with those contained in the general self-defense section of this manual.

