12.6.  Self-Defense - Evidence To Be Considered - Example


In determining whether the Accused's conduct was reasonable, the applicable standard is whether a reasonable pregnant woman, situated as the Accused, seeing and knowing the same facts as she knew, would be justified in believing that she was in danger of serious bodily harm and in protecting herself by the use of deadly force. In evaluating the reasonableness of the Accused's conduct you must consider all of the events which led up to her husband's death. In particular, you must consider any of the following evidence that you believe to be true:

1. the evidence of the deceased's prior acts of violence against the Accused and others;

2. the Accused's knowledge as to the deceased's prior acts of violence;

3. the relative size, strength and physical condition of the Accused and her husband and their unequal abilities to protect themselves from physical attack;

4. the fact that the Accused was about four months pregnant on the day in question;

5. the evidence that the Accused had been beaten and threatened with a gun on the morning in question;

6. the testimony that the Accused's husband had threatened her with further violence;

7. the evidence that the Accused had her two-year-old child with her throughout the events of the morning; and

8. the evidence that the Accused knew that her husband had guns at various places in the home and office area.


The Accused is not required to prove any of these facts beyond a reasonable doubt in order for you to take them into consideration. If you believe from the evidence that any or all of these things are true, you must take them into account in determining whether the Accused acted in a manner in which a reasonable pregnant woman would have acted to protect herself from serious bodily harm.

Authority: French v. State (1980), 273 Ind. 251, 403 N.E.2d 821, 825 (conviction reversed because court failed to instruct that the existence of the danger, the necessity or apparent necessity, and the amount of force required to resist the attack can only be determined from the standpoint of the accused, at the time and under the then existing circumstances).  See also, Washington v. State, 997 N.E.2d 342 (Ind. 2013) for discussion of necessity and advisability of supplementing French instruction.  
Note: Obviously, this instruction would need to be modified to fit the specific facts of each case.  It is provided as an example of a possible format.
