12.12.  Elements of Self-Defense - Effects of Batterytc "12.12.  Elements of Self-Defense - Effects of Battery"

The first element of self defense is that an accused must not be at fault in bringing about the difficulty.  Often a battered woman will kill an abuser during a confrontation when the man clearly is the aggressor, so that this element is satisfied. However, it may be possible to characterize a battered woman as the victim of a continuing assault at the hands of her batterer. When this is the case, the first element of self defense may be satisfied even though the battered woman acts at a time when the batterer is not physically abusing her.


The second element of self defense is that an accused must either have been in imminent danger or have believed that, at the time she acted, she was in imminent danger of death or serious bodily harm.  At times, a battered woman actually is in imminent danger of violence when she acts.  Depending upon the facts, the second element of self defense also may be satisfied when a battered woman believes she is in imminent danger of death or serious bodily harm even though her batterer is not physically abusing her at the time when the battered woman acts. This is because battered women can experience a heightened sense of imminent danger arising from the perpetual terror of physical and mental abuse. Often the terror does not wane, even when the batterer is absent or asleep.


The third element of self defense is that a reasonable, prudent person in the same or similar circumstances would have acted as the accused did in order to save herself. Where abuse appears interminable and escape impossible, the belief that only the death of the batterer can provide relief may be reasonable in the mind of a person of ordinary firmness.


Under the fourth element of self defense, an accused must have had no other means of avoiding the danger than to act as she did. A battered woman who is, from her point of view, held hostage by her batterer may have no other means of avoiding a battering than to kill her batterer in self defense. Moreover, a battered woman often may be able to claim the inapplicability of this element of self defense because she acts while on her own premises and has no duty to retreat.

Authority: Robinson v. State, 417 S.E.2d 88, 92 (SC 1991)[This decision contains a good discussion of the battered spouse syndrome and may provide authority for final argument as well.  The language of the instruction was taken directly from the decision]

Note: This instruction assumes certain characteristics of a battered woman, and would need to be altered to link each proposition to the evidence adduced at trial.  It may also provide a guide to the type of evidence your expert needs to bring out.
