APPENDIX K

DISCUSSION OF JURY NULLIFICATION AND MANDATORY INSTRUCTIONStc "DISCUSSION OF JURY NULLIFICATION AND MANDATORY INSTRUCTIONS"

There has been considerable discussion recently about the concept of jury nullification and whether a court can ever tell a jury it must do something.  There has also been some concern about whether the State might try to use the concept of jury nullification against the accused.   The decision of the Indiana Supreme Court in Holden v. State, 788 N.E.2d 1253 (2003), has put a significant damper on the potential for use of this concept on behalf of defendants. This section considers each of these topics separately.

Mandatory instructions

This concept came to the forefront in habitual offender proceedings where the court instructed juries that if the state proved the required predicates, the jury must find the accused to be a habitual offender.  In Seay v. State, 698 N.E.2d 732 (Ind. 1998) and Parker v. State, 698 N.E.2d 737 (Ind. 1998), the Court clearly determined that this was not the case, and that the jury always had the right to find an accused was not a habitual offender even if the state met its burden.  This holding was based on Art. I, § 19 of the Indiana Constitution.


After those cases were decided, many defenders raised the argument that jury instructions saying that if the state proved all of the elements of the crime beyond a reasonable doubt, the jury “must” or “should” find the accused guilty, were also erroneous.  Actually, the authority for this proposition goes back some time.  For those interested in a historical perspective, review Pritchard v. State, 248 Ind. 566, 230 N.E.2d 416 (1967).  A number of excerpts from that case are included in this appendix.


In the revised pattern instructions, it appears that the problem of mandatory findings of guilt has largely been remedied, but you should always inspect the court’s and state’s proposed instructions to make sure that although it is mandatory to find the accused not guilty if the state has not proven its case, a finding of guilty is never mandatory and the language should be “may” find guilty if the state has met its burden.


In Pritchard, supra, at issue was such a mandatory instruction requiring a finding of guilt if certain facts were found with the word “shall.”  In finding that this instruction violated Art. I, § 19 of the Indiana Constitution, the court stated:

A mandatory instruction in a criminal case that would, in fact, bind the minds and consciences of the jury to return a verdict of guilty upon finding certain facts, clearly invades the constitutional province of the jury.  We arrive at this conclusion because the clear and plain language of our Constitution, in declaring the right and power of the jury to determine the law in criminal cases, has a real and specific application to criminal prosecutions in this state. Id. at 421.

Can the State use nullification to its advantage?


While the recent case of Hollowell v. State, 753 N.E.2d 612 (Ind. 2001) might seem to answer the above in the affirmative to a certain degree, it should never be forgotten that the U.S. Constitution requires that the state prove each essential element of a charged offense beyond a reasonable doubt before an accused can be found guilty. In re Winship, 397 U.S. 358 (1970). Although a state may afford an accused greater rights than the U.S. Constitution provides, it may not limit those rights. Games v. State, 684 N.E.2d 466 (Ind. 1997) opinion modified on rehearing 690 N.E.2d 211 (Ind. 1997).  Therefore, this principle limits the ability of the state to argue that nullification allows the jury to convict on a lesser standard or proof.  See, also, Pritchard, supra, 248 Ind. at 575, stating:

Serious concern has often been expressed that under Art. I, §  19 of the Constitution of Indiana, the jury has the right to find a person guilty who should be acquitted.  However, such a possibility is not, in our opinion, as serious a threat to the rights of a defendant as a specific and mandatory charge, such as is embraced in instruction number 24 which was given by the trial court in the instant case.  A trial court has an inherent power and duty by granting  a motion for a new trial, to correct a "runaway" verdict which would convict an innocent man.  And if that court fails in its responsibility, this Court has the same power and duty on appeal.


In Hollowell, the accused offered to stipulate as to his two prior convictions in the habitual stage of the proceedings.  The court held that despite this stipulation, the state was properly allowed to admit evidence regarding these convictions, including evidence that the accused had originally been charged with greater offenses than the convictions entered.  The court’s rationale in sanctioning this evidence stated:

In the habitual offender stage, the jury has discretion to determine whether a defendant is a habitual offender "irrespective of the uncontroverted proof of prior felonies." Seay v. State, 698 N.E.2d 732, 737 (Ind. 1998). Because "the jury is the judge of both the law and facts as to that issue," see id., the facts regarding the predicate convictions are relevant to the jury's decision whether or not to find a defendant to be a habitual offender.  Hollowell, at 617.


In Holden v. State, 788 N.E.2d 1253 (Ind. 2003), Justice Rucker, writing for the court, provides a brief history of the debate concerning the issue of jury nullification and reached the conclusion that the Indiana Constitution does not provide the jury with the latitude to refuse to enforce the law’s harshness when justice so requires.


At issue was Appellant’s proposed instruction, refused by the trial court, that relied upon Article I, section 19 of the Indiana Constitution:

Holden argues the trial court erred in refusing to give an instruction advising the jury, among other things, “[w]hile this provision does not entitle you to return false verdicts, it does allow you the latitude to refuse to enforce the law’s harshness when justice so requires.”     

788 N.E.2d at 1253.  Justice Rucker then goes on to note that Mr. Holden’s argument “is inspired at least in part” by the Justice’s own article at 33 Val. U.L.Rev. 449 (1999), in which the author reached one conclusion that “an instruction telling the jury that the constitution intentionally allows them latitude to ‘refuse to enforce the law’s harshness when justice so requires’ would be consistent with the intent of the framers and give life to what is now a dead letter provision.’” 788 N.E.2d at 1253-54.  Justice Rucker then notes historical and scholarly references that stand against this position. He concludes:

Although there may be some value in instructing Indiana jurors that they have a right to "refuse to enforce the law's harshness when justice so requires," the source of that right cannot be found in Article I, Section 19 of the Indiana Constitution. This Court's latest pronouncement on the subject is correct: "[I]t is improper for a court to instruct a jury that they have a right to disregard the law. Notwithstanding Article I, Section 19 of the Indiana Constitution, a jury has no more right to ignore the law than it has to ignore the facts in a case." Bivins v. State, 642 N.E.2d 923, 946 (Ind. 1994) (citation omitted). The trial court in this case properly refused to give Holden's tendered instruction.


For those interested in other seminal cases concerning the historical perspective of the nullification provision and/or finding additional argument on this issue, see, Burris v. State, 218 Ind. 601, 34 N.E.2d 928 (1941), and particularly Beavers v. State, 236 Ind. 549, 141 N.E.2d 118 (1957), which contains the   following discussion in support the one-way application of the provision:

Distrust in colonial day of crown appointed judges probably gave rise to the common law doctrine of the right of juries to determine the law in criminal cases.  It seems this doctrine was rather narrow in its original scope.  It merely offered the opportunity for juries to acquit a prisoner without a review by the judge.  It did not deny the court the right to set aside a guilty verdict which was erroneous. Id. at 555.

Failure to include instruction - recent cases


Two recent cases have distinguished the rule that defendant has a right to an instruction on the jury’s right to decide both the law and facts in preliminary and final instructions. In Bridges v. State, the Indiana Supreme Court held that although the trial court incorrectly failed to read such a final instruction, reversal was not required because the instruction was given to jurors both orally and in writing among preliminary instructions only a day before. Bridges, 835 N.E.2d 482 (Ind. 2005). 


In Shouse v. State, 849 N.E.2d 650 (Ind.Ct.App. 2006) transfer denied, Court of Appeals distinguished from Warren v. State, 725 N.E.2d 828 (Ind. 2000), which held that it was reversible error for a trial court to refuse a jury nullification instruction requested during the habitual offender phase of a trial.  Court noted the instruction had been read during final instruction of the guilt phase of the trial, defense counsel read the instruction to the jury during closing argument of the habitual phase, and the jury was permitted to take the instruction to the jury room during deliberations. Court found that because the instructions given during the guilt phase occurred the same day as the habitual offender phase, any error in refusing to read the jury nullification instruction during the habitual offender phase was not reversible. 

Jury nullification/empowerment in general

The following are various quotations or ideas which might be used in composing instructions or in argument.

"This being a criminal case, the determination of the admissability of the evidence is a function alone of the trial court, but the weight of the evidence, the inferences to be drawn from the facts proved, and whether the defendant has violated the law are matters exclusively for the jury.  In criminal cases, while the court may advise the jury as to the law and what facts are entitled to consideration on a given phase of the case, he may not direct a verdict if certain testimony is believed.”  Pritchard, supra, at 248Ind. 568 (citations omitted).

"The jury in its deliberation may consider the constitution, the common law, the statutes, the decisions of courts of last resort, the instructions of the court and the argument of counsel, and determine the law for themselves.  They may interpret the law in the light of the facts adduced." (our emphasis) Id. at 574 (citing to Bryant v. State,205 Ind. 372,380; 186 N.E. 322 (1933).

While it is the duty of the court to give instructions as to the law of the case, it is error to give instructions in criminal cases which seek to impose restrictions upon the minds and consciences of the jury when such instructions conflict with an express provision of the Indiana Constitution. Schuster v. State (1912), 178 Ind. 323, 99 N. E. 422.  Under our Constitution, a judge who gives the jury a binding, specific and mandatory instruction on the facts and law in a criminal case commits error thereby just as surely as the judge who instructs a  jury that they may "disregard the law" as laid down by the court.  Id. at 575.

It appears to this Court that Art. I, §  19 taken in connection with the presumption of innocence is far from an outmoded, archaic anachronism.  Rather, despite its venerable age, it appears to be in the vanguard of modern thinking with regard to the full protection of the rights of the criminal defendant. Id. at 576.

