APPENDIX I

ENTRAPMENT INSTRUCTIONStc "ENTRAPMENT INSTRUCTIONS"

Note 1: A defendant is entitled to an "instruction as to any recognized defense for which there exists evidence sufficient for a reasonable jury to find in his favor." Mathews v. U.S. 485 U.S 58, 63; 108 S.Ct 883; 99 L.Ed.2d 54 (1988). Therefore, "even if the defendant denies one or more elements of the crime, he is entitled to an entrapment instruction whenever there is sufficient evidence from which a reasonable jury could find entrapment." Mathews, 485 U.S at 62.


Note 2: In U.S. v. Becerra (9th Cir. 1993) 992 F2d 960, 963, the 9th Circuit described the defendant's right to an entrapment instruction in a federal trial as follows: "A defendant is entitled to an entrapment instruction if he can present some evidence that a government agent induced him to commit a crime that he was not predisposed to commit. Only slight evidence will create the factual issue necessary to get the defense to the jury, even though the evidence is weak, insufficient, inconsistent, or of doubtful credibility.” (Internal quotation marks and citations omitted).


Note 3: Although the accused must raise the defense of entrapment with some evidence, the evidence can be even weak or inconsistent.  Additionally, the accused does not have to admit commission of the crime to raise the entrapment defense, even though this is a seemingly inconsistent position.  Strong v. State, 591 N.E.2d 1048 (Ind.Ct.App. 1992).


Comments (from 9TH Cir. pattern instruction): 


Only slight evidence raising the issue of entrapment is necessary for submission of the issue to the jury. United States v. Kessee, 992 F.2d 1001, 1003 (9th Cir. 1993).


The government is not required to prove both lack of inducement and predisposition. United States v. McClelland, 72 F.3d 717, 722 (9th Cir. 1995) ("If the defendant is found to be predisposed to commit a crime, an entrapment defense is unavailable regardless of the inducement."), cert. denied, 517 U.S. 1148 (1996); United States v. Simas, 937 F.2d 459, 462 (9th Cir. 1991) (in absence of inducement, evidence of lack of predisposition is irrelevant).


See also United States v. Manarite, 44 F.3d 1407, 1418 (9th Cir.) ("Inducement is government conduct that creates a substantial risk that an otherwise law-abiding person will commit a crime."), cert. denied, 516 U.S. 851 (1995); United States v. Davis, 36 F.3d 1424, 1430 (9th Cir. 1994) (listing examples of types of conduct that may constitute inducement), cert. denied, 513 U.S. 1171 (1995); United States v. Garza–Juarez, 992 F.2d 896, 909 (9th Cir. 1993), cert. denied, 510 U.S. 1058 (1994).


When there is evidence of entrapment, an additional element may be added to the instruction on the substantive offense, e.g., "Fourth, the defendant was not entrapped." 


The defendant is not entitled to an instruction that the government must show prior violations to overcome a claim of entrapment. United States v. Martinez, 488 F.2d 1088, 1089 (9th Cir. 1973).


The government must prove that the defendant was disposed to commit the crime prior to being approached by the government. Jacobson v. United States, 503 U.S. 540, 553 (1992).  However, evidence gained after government contact with the defendant can be used to prove that the defendant was predisposed before the contact. Id. at 550-53. See also United States v. Burt, 143 F.3d 1215, 1218 (9th Cir. 1998) (previous Ninth Circuit Entrapment Instruction 6.02 erroneous “because it failed to state clearly the government’s burden of establishing ‘beyond a reasonable doubt that the defendant was disposed to commit the criminal act prior to first being approached by the [g]overnment agents.’”) (citing Jacobson).


A defendant need not concede that he or she committed the crime to be entitled to an entrapment instruction. United States v. Derma, 523 F.2d 981, 982 (9th Cir. 1975); cf. United States v. Paduano, 549 F.2d 145, 148 (9th Cir.), cert. denied, 434 U.S. 838 (1977).


The defendant is not entitled to an instruction allowing the jury to determine the fairness of government conduct, United States v. Gonzales, 539 F.2d 1238, 1240 n.1 (9th Cir. 1976), but unreasonable government conduct may result in a violation of due process. Such a violation is separate from an entrapment defense and is not a jury question. United States v. Prairie, 572 F.2d 1316, 1319 (9th Cir. 1978).


There are a significant number of Ninth Circuit cases describing the five factors that should be considered when determining “predisposition.”  It may also be helpful to include the time period requirement imposed by Jacobsen, 503 U.S. 540 (1992), as a factor.  See also United States v. Kim, 176 F.3d 1126, 1128 n. 1 (9th Cir. 1993), cert. denied, 120 S. Ct. 142 (1999).
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