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APPENDIX G

INSTRUCTIONS REGARDING SNITCHES, ETCtc "INSTRUCTIONS REGARDING SNITCHES, ETC". 

The following are the comments of the 7th Circuit instruction committee providing argument and authority for cautionary instructions where a witness has received immunity, has been an informant, or has pleaded guilty to a related offense. See 7th Cir. Federal Instruction 3.12 (Character of a Witness) (1999); available at: http://www.juryinstruction.com/members/content/national/fed_models_circuit/7th_cir/chapter3.htm#3.13

Committee Comment

Immunized witness: This instruction is designed to be used in normal situations involving a general grant of immunity as provided for in 18 U.S.C. § 6002. If in a particular case a witness receives a promise from the government which includes elements beyond the scope of the immunity provided for in 18 U.S.C. § 6002, there should be an appropriate modification of this instruction to reflect those additional elements.

Informer: The Supreme Court acknowledged, in On Lee v. United States, 343 U.S. 747, 757 (1952), that the use of informers “may raise serious questions of credibility. To the extent that they do, a defendant is entitled to . . . . have the issues submitted to the jury with careful instructions.”

The Court has never specifically articulated what is to be included in these “careful instructions” but approved the cautionary “interested witness” instruction given in Hoffa v. United States, 385 U.S. 293, 311-12 & n. 14 (1966).

The decision as to whether a particular witness is an informer and if so, whether the defendant is entitled to a special cautionary instruction must be made by the court on a case-by-case basis.

The case law clearly identifies as an informer the witness who is a narcotic user or addict and is testifying to either gain some advantage, or avoid some disadvantage, or who is paid on a  ‘contingency fee’ basis by the government. See United States v. Rodgers, 755 F.2d 533, 549-50 34 (7th Cir.), cert. denied, 473 U.S. 907 (1985) (instruction unnecessary if unreliability sufficiently highlighted elsewhere).

Also generally included are witnesses who are paid (in cash or other benefits) for their testimony in a specific case on a continuing basis by the government. United States v. Lee, 506 F.2d 111, 122-23 (D.C. Cir. 1974), cert. denied, 421 U.S. 1002 (1975).

The Seventh Circuit appears to follow this pattern and had approved the giving of a special informer instruction in certain cases. Brandes v. Burbank, 613 F.2d 658, 669 (7th Cir. 1980) (“While it is a general rule that a large discretion is vested in a trial judge as to the language to be used in an instruction, . . . . this does not mean that an instruction essential to the jury’s understanding of the case should be omitted.”); United States v. Hodge, 594 F.2d 1163, 1167 (7th Cir. 1979) (“We decline to apply under our supervisory powers . . . . that all contingent fee arrangements with informers are invalid. The method of payment is properly a matter for the jury to consider in weighing the credibility of the informant.”); United States v. Rajewski, 526 F.2d 149, 159-60 (7th Cir. 1975), cert. denied, 426 U.S. 908 (1976); United States v. Gardner, 516 F.2d 334, 343-44 n. 4 (7th Cir.), cert. denied, 423 U.S. 861 (1975). However, in other cases, where neither corroboration nor materiality were at issue, the court has indicated that while the giving of the instruction may be “well-advised”, it is not reversible error to refuse to do so. United States v. Booker, 480 F.2d 1310, 1311 (7th Cir. 1973); United States v. Green, 327 F.2d 715, 718 (7th Cir.), cert. denied, 377 U.S. 944 (1964).

Witness who has pled guilty: This instruction is recommended for use in trials in which a witness testifies after having pleaded guilty to an offense arising from the same occurrence for which the defendant is on trial and the jury knows of the plea. Because of the skepticism with which such testimony is received, the phrase “caution and great care” is used here, as in the Accomplice instruction. The Committee suggests that this phrase is adequate whether the testimony is inculpatory or exculpatory of the defendant on trial.

If evidence of the witness’ plea is received, it may only be used for the purpose of impeachment or to reflect on the credibility of the witness and the jury should be so instructed. United States v. Fleetwood, 528 F.2d 528 (5th Cir. 1976); United States v. Braxton, 877 F. 2d 556, 564 (7th Cir. 1989).

At the request of the defendant this instruction should be given immediately after the plea is admitted and repeated with the general instructions at the end of the trial. See United States v. Bryza, 522 F.2d 414, 425 (7th Cir. 1975), cert. denied, 426 U.S. 912 (1976); United States v. Johnson, 26 F.3d 669, 677-80 (7th Cir.), cert. denied, 115 S.Ct. 344 (1994). The general rule is that guilty pleas should only be used to attack credibility. However, admissibility has been broadened to include evidence of a guilty plea to foreclose “the possibility that the government had singled out [the defendant] for prosecution, while permitting his co-defendant to go free”, or to “‘blunt the impact of cross examination and to avoid the impression that the government was concealing the information.’” United States v. Sanders, 893 F.2d 133, 136, 29 Fed. R. Evid. Serv. 328 (7th Cir.), cert. denied, 496 U.S. 907 (1990)(citations omitted)

