APPENDIX E

GETTING THE COURT TO GIVE NON-PATTERN INSTRUCTIONStc "GETTING THE COURT TO GIVE NON-PATTERN INSTRUCTIONS"
“It should be recalled that pattern instructions are not per se correct statements of the law.”  Mauricio v. State, 683 N.E.2d 1329, 1333, n5 (in dissent on other grounds)(Ind.Ct.App. 1997) 


It is often difficult to get trial judges to deviate from the Pattern Instructions, or accept instructions which are not included in the Pattern Instructions.  Included in this Appendix are authorities and ideas related to this issue.


"While ... [pattern instructions] may be useful for the purpose of supplying guidelines to the trial courts, we believe that instructions to the jury must be molded to fit the factual context of each case. An instruction approved in one case, or indeed in many similar cases, may not be sufficient for the particular case at bar if the comparative circumstances are not identical or substantially similar." U.S. v. Barber (3rd Cir. 1971) 442 F2d 517, 527-8.


Criminal Rule 8(F) requires the court to instruct the jury “as to the issues for trial,” and I.C. 35-37-2-2(5) requires the court must give the jury “all matters of law which are necessary for their information in giving their verdict.”  Additionally, 

“a defendant in a criminal case is entitled to have the jury instructed on any theory of defense which has some foundation in the evidence” .... the rule applies even if the evidence is weak and inconsistent, although it “must have some probative value to support it.”

Bragg v. State, 695 N.E.2d 179, 180 (Ind.Ct.App. 1998), citing to Dayhuff v. State, 545 N.E.2d 1100, 1102 (Ind.Ct.App. 1989), trans. denied.

It is therefore clear that if the pattern instruction does not meet these obligations of the court, additional or different instruction is necessary.  See, e.g., People v. Thompkins, 195 CA3d 244, 250 (Cal.App. 1987).


"[T]he fact that pattern jury instructions are available should not preclude a judge from modifying or supplementing a pattern instruction to suit the particular needs of an individual case .... The thrust of such objection goes not to the use of pattern instructions themselves, but rather to the practice of rote reliance upon such instructions without modification, a practice that may develop simply by virtue of their existence .... [P]attern instructions should be modified or supplemented by the court when necessary to fit the particular facts of a case." American Bar Association, ABA Standards for Criminal Justice Discovery and Trial by Jury (ABA, 3rd ed., 1996) Standard 15-4.4 pp. 236-237.

"Jury instructions are only judge-made attempts to recast the words of statutes and the elements of crimes into words and terms comprehensible to the layperson. The texts of 'standard' jury instructions are not debated and hammered out by legislators, but by ad hoc committees of lawyers and judges. Jury instructions do not come down from any mountain or rise up from any sea. Their precise wording, although extremely useful, is not blessed with any special precedential or binding authority. This description does not denigrate their value, it simply places them in the niche where they belong." McDowell v. Calderon, 130 F3d 833, 840 (9th Cir. 1997)


In his article, Going Beyond The Standard Pattern Instructions, Part II: Strategies For Persuading The Trial Judge To Modify Or Supplement The Pattern Instructions, Thomas Lundy, Chief Editor of National Criminal Jury Instruction Compendium (www.juryinstruction.com.), sets forth a number of points which may make this task easier.  The full text of this article, including many points of authority, may be found in that Compendium.  In summary, however, the following strategies are advanced, with notation or modification concerning Indiana law where applicable.

1.
Start your campaign early by educating the judge about your case and the need for non-pattern instructions.

2.
Use local jurisdictional rights [like the Ind. Crim. R 8] and any constitutional rights as authority for your argument.

3.
Explain in as much detail as possible why the pattern instruction is inadequate.

a. 
Perhaps there is no pattern instruction that covers the point you are entitled to instruction on. "[A]s a general proposition a defendant is entitled to an instruction as to any recognized defense for which there exists evidence sufficient for a reasonable jury to find in his favor." Mathews v. United States, 485 US 58, 63; 108 SCt 883; 99 L.Ed.2d 54 (1988). 

b. 
Perhaps the pattern instruction is an incorrect statement of the law, or is inaccurate or misleading. See, Mauricio, infra.  The pattern instruction could be outdated, but even if it is not, it may still be inaccurate, e.g., not allowing for proper jury nullification, or permissive language for a not guilty verdict if the state doesn’t prove its case.  

4. 
Set forth the specific legal principles that are the bases for the proposed instruction.  Sometimes in doing this, you may have to resort to authority from other jurisdictions or federal constitutional principles.  Remember, for example, that federal constitutional rights may trump a state evidentiary rule or statute.  See, e.g., Davis v. Alaska, 415 U.S. 308, 94 S.Ct. 1105, 39 L.Ed.2d 347(1974); Chambers v. Mississippi, 410 U.S. 284, 93 S.Ct. 1038, 35 L.Ed.2d 297(1973); Washington v. Texas, 388 U.S. 14, 87 S.Ct. 1920, 18 L.Ed.2d 1019 (1967).


5.  Emphasize the facts of your case that warrant the instruction you seek.

a. 
The threshold of evidence required to raise an issue for instruction is low.  See, generally, authority provided in Motion and Memorandum for Significant Time to Prepare and Settle Jury Instructions, in Appendix A of this Manual.

b. 
It is not for the trial judge to judge the credibility of the evidence.  "It is not for the judge, but rather for the jury, to ‘appraise the reasonableness or unreasonableness of the evidence’ relating to the [defense] theory." U.S. v. Duncan, 850 F.2d 1104,1117(6th Cir. 1988)



c. 
It doesn’t matter whether the evidence supporting the instruction was introduced by the accused or the State.  See, e.g., Garrett v. State, 756 N.E.2d 523 (Ind.Ct.App. 2001) (not reversible error to give lesser included instructions merely because the defense objects).



d. 
Your client’s testimony alone may be sufficient to warrant an instruction on the issue.  See, e.g., Howard v. State, 755 N.E.2d 242,248 (Ind.Ct.App. 2001); Smith v. State, 777 N.E.2d 32 (Ind.Ct.App. 2002).



e. 
On the other hand, the accused’s testimony is not necessary to obtain a defense theory instruction.  For example, a witness might testify that he slipped a “mickey” in the accused’s drink, rendering him involuntarily intoxicated.

6.  Use techniques to increase the effectiveness of your request.



a. 
Be prepared to submit a memorandum or make an oral argument concerning your request.



b. 
Make each instructional issue a separate request.  See, Practical Pointer #8, at pg. x of this Manual.



c. 
Have a fallback position or compromise ready.  

